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I. SllIluS of Claim (R. 42(a»

I. The Osoyoos Indian Band (the "Band'') submitted its claim 10 the Minister in August,

2005 alleging thatlhe Crown had breached its fiducilll')' obligations to the Band.

2. The Minister notified the Band in writing on February 16,2011 that its specifie claim

had no( been aceeplCd for negotilltion.

II. (a) Validity (R. 42(b) and (1.'»

J. The Crav.n does not accept the validity or any of the claims set out in the: Dttlaration of

Claim, and in pllrIicular:

a. 1lae breach of a dUly 10 ensun: IMI the land at issue reverted 10 the Crown for the

benefit ofthc Band following abandonmc:nt of the railway line; and

b. The breach ofan obligation 10 ensure the land at issue was returned 10 the Crown

for tbe benefit oflhe Band.

4. 'The Crown does not accept the validity of the claim that the Band has suffered any

damages. Tbe Band has already been compen<lated in full for the fair lT1IlI'tet value of the land

in fee simple.

5. Under Part IV of its Declaration ofClaim, the Band relies on grounds described in IS.

14(a), (b) and (d) or the Speclftc Claims Tribunol ACl (the "Act''). The Crown does not lIC(:ept

the validity ofclaims based on sucb grounds as these allegations have no basis in fact and were

not contained in the claim submitted 10 the Minister.

Ill. Allegations of Fact - Declaration orClaim (R. 41 (1.'»: Ac«plllnce, denial or no
knowledge (R. 42(d»

6. The facts WI sci out in paragraphs 4 through 8 ofthe DccIW'lltion of Claim are IlTdeVllllI

and refer to documents that are privikged.
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7. III reply to paragraphs 9 and 27 ofthc I>ec1/lf1ltion ofClaim, the fact that the Mininer

r<:jeeled the claim ill writing is admined ill paragraph 2 above. Beyond the fact ofrejC'Ction. the

con«;ntll of Ihe leiter of Fehruary I6, 20 II an: irrelevant and privileged.

8. The Crown admils the facls as sel OUI in the following paragraphs of the Declaration of

Claim: 12, 13,15, 11,18,20,2I,22,23,24,25,26and21.

9. The Crown admits the faets as SCI out in paragraph 14 of the Dechll'8tion of Claim except

that, at the time, the subjC'Ct land was part ofa proposed reserve. In addition, the acreage

amount noted al panlgraph 2 of the referenced pol1ion ofOrdcr-in-Coullcil 2311 should be 3.97.

10. The Crown admits the facts as SCI OUI in paragraph 19 of the I>echll'llTion of Claim to the

extent that the paragraph refers 10 the abandonment of tile portion of the Kettle VlIJley Railway

line thai passed across the right of way land.

II. lbc Crown denies the faclS as set out in paragraph 16 of the Declaration of Claim,

12. The staTements al paragraphs 28 and 29 of the Allegations of racl in the Declaration of

Claim arc submissions, rather lhan facts.

IV. Stlltemcnts oU-lId (R.42 (II»

13. In 1811. the loint Indian Reserve Commission allotted 050)001 Indillll Reserve No. I

for the Band. However, until July 29, 1938 the Province of British Columbia held legaltitie to

tile: land.

14. The 1902 Dominion of Canada Schedule of Indillll Reserves indicates that the size of the

proposed reserve is 32,091llCres.

15. By way of statute, in 1911 the Kettle Valley Railway Company was authoril'.ed 10

collSlruct a branch line of railway from Penticton, British Columbia, to the international border

al a point J>ear the shoreline ofOsoyoos talte. Keltle Valley Railway Company applied to the

JJepartrncnt of Indian Affain for a right of way across the proposed~c for the purpose of

constructing the railway line.

J



Form]
scr File No.: SCT-1D02-11

16. The sale of3.91 acres of the proposed resen'e to Kettle Valley Railway Company for

right of way purposes, Pumwllto $.. 46 of the /rllllan Aer. was authori~.cd on November 1, 1922

by Dominion Ordcr-in-eounci12311.

11. 100 I..e1ten Patent fOf" the ~sale and disposal~ of the 3.91 acres were issued on Novcmber

30, 1922. By way of this document, the fedenl Crown did "grant, sell, alien, convcy and assure

unto the said the Kettle Vlllle)l Rail""'ll)l Company their succeS$Ors and assigns fore\"er~ the right

of wa)l across the proposed reserve.

Ig. Thc Letten Palcnl indicate that the Kettlc VaUe)l Railway Company paid $894.00 to the

Crown, for the benefit of the Band, for the ~absolutepurchase" of the right of way.

19. The compensation paid to the Crown for the benefit ofHle Band was the fair market

value oflhc land in fee simple. It was based on a valuation of the land conducted by Indian

Agent BaH at the request of the Department of Indian Affair.; earlier that yCM. Agent Ball

valued the land al $2001acre plus $1 DO forse\~ In his report to the Department of Indian

Affair.;, Agent Ball noted that "It]hc valuation ",,-hicb Ipl~ upon No. I Rt'5CI'VC is the same as

that paid lO ownerll of the same class ofland on cither side of the Reserve line.~ He also noted

that the Band agreed to the' valuation.

20. By Order-in-Council 1036, dated July 29 1938. the Crown in right of British Columbia

"conveyed to His Majest) thc King in thc right of thc Dominion of Canada in lru$I for the use, .
and benefit of the Indians of the Province of British Columbia" certain lands set out in a

schedule attached 10 the Order-in-Council. One of the lands listed in lhe schedulc was described

lIS Osoyoos Indian Reserve No. I having II size of 32, 091I1Cres. By this 1ICl., the provincial

Crown tnmsferrcd administnltion and control to the federal Crown of provincial land on which

the reserves were to be established.

21. In the 1943 &:hedule of Indian Resen'es in the Dominion of Canada, the size ofthe

resen'e WliS adjusted to 32;013.116 acres. A nOllltion to the schedule indicatcs lIlal the decrease

in size refle<:1S the right of way IICrellge as well as other trW1.S11Clions.
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22. In 19S6the assets, railways and undertakings oflhe Keltle Valley Railwly Olmpany

were vested in the Canadian Pacific Railway Company eCPR~). CPR abandoned portion of the

railway line that passed across the right of way land on or about June 21, 1978.

23. Scveml years later. in 1981, the Band wrote to the Dcpanment of Indian AlTairs for

information concerning the right of way on the reserve. The Department of Indian AlTairs

responded by pro> iding documentation relatct! to the "sale of3.97 IICIlllI ofOsoyOCl' Indian

Reserve No. 110 the Ketde Valley Railway Company for the swn of$894.00".

24. [n early 1987, the Band advised Indian and Nonhern AlTairs Canada ("rNAC") that it

had learned lhat CPR was conveying the right ofwa)' land 10 the Province of British Columbill.

The Band asked thatlNAC seck to huve the lands returned to rC$Crve status. However,INAC

advised that the federal Crown would nOi be seeking recovery of the rilltht of way land on the

ground that, at the time thai the right of way land was given to the Kettle Valley Railway

Company in 1922, it was Provincial Crown land.

25. On February 5, 1990, the Land Tille Office formally registered the transfer oflhe righl

of way land 10 lhe Province of British Columbia.

V. Relief (R. 42{f)

26. The Crown seeks to have the claim dismissed in its entirety.

27. If the Crown is liable, whieh is nol admitted, the Crown seeks to have the Band's claim

for damagt!l dismissed on the basis 1Jlat Ihe Band Willi already comptll$llted in full for the lands

at issue in 1922.

28. The Crown pleads and relies on section 20 of the Act.

29. The Crown seeks its COSU in the proceedings.

VI. Commuoieltion (R. 42(1»
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