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1. 111e take Rabine Nation (the ''Natinn'') Sllbmitled a claim under the Specific Claims

Policy to the Minister nflndian and Northern Affairs and Northern Development Canada (the

hMinistcr") on or about June 27. 1997, with supplemental submissions submitted on or about

August 19, 1999 (lIle "Original Specific Claim").

2. PW'!Iuant to s. 42(1) of the Specific ClDi_ Tribunal Act (tht ~Act"), the Original Specific

Oaim is deemed to have been filed with the Ministcron Odobcr 16, 2008.

3. Canllda admits thal the Nation is a Fi~t Nation within the meaning of theAct. lI$ pleaded

in paragraph 1of the Declaration of Claim (the "Declaration").

4. Canada also admits, in answer to paragraph 2, that the specific claim meets the

conditions precedent, as set Ollt in paragraph 16(1 )(a) nf thc AC1, and that the specific claim is

properl,. before the Spt:(;ific Claims Tribunal (tbc "Tribunal").

S. Canada says thal panlgrapbs 3, 4 and S are irrelevant to the within proceedings.

6. In answer to paragraph 6, Canada says that, beyond the cstabliYunent oflb!s Tribunal's

jurisdiction, the contents oflhc May 25, 2011 letter from the Minister arc either im:levant to this

proceeding, or if they arc rclevant, they an: privileged.

7. Canada says that the legal identity of the Respondent should properly be "Her Majesty

the Queen in right ofCanada, as represented by the Minister ofl!!slil!! Affairs and Northern

Development".

The Landsln luue

8. For case of reference, the following is an outline of the lots/geographical aras that arc

the SIIbjcct of this specific claim and their historical ttelltment:
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a) Thc Final Report ofthc: Royal Commission on Indian Affain for B.C., otherwise

known as Ihe McKenna McBride Commission (lbc Commission"), dated June 30,

1916 (the ~Final Reporl of the CQIllmission"). included a decision with respccllo

then Fort Babine Band's Application No. 84, allotting "lndian Reserve" No. 25 on a

lot soulh oflhc Fulton RivCl" allbe connuCl\oc oflbc Fullo" River and Babinc Lake,

comprising 128 acres, more or lcss, tbCllrefand to as ungazetled L.oI No. 1353, and

sometimes refcrred as the Ialter of"E. \/. Lol No. 13S4 and the Loc directly N.

thell:Of', adjoining Lot No. 1611A to the Wesl, which decision was approved by

B.C. Order in Council No. 9t 1 datcd July 26, 1923, and [)Qminion Order in Council

No. 1265 dated July 19, 1924, and $CItcdulcs thereto, subjccl 10 survey (the

"Proposed RCSoClVc").

b) In or aboul 1927 or 1928, the Proposed RCSCIVc was SUNCycd in a location other

Iban.lll dc:saibcd by Ihe Commission and approved by llIe ref=ccd Orden in

Council~ the Proposed Reserve was survC)'UI north oflbe Fulton River al the

oonflUCIlce of the Fultoo River and aabine Lake, nnlbe then Easlern portion of 1..01

No. 1610A, consisting of 116.2 acres, induding an isllllld at the said confluCllcc.

The Eastern portion of 1.01 No. 1610A, and the island on which "IDdian ReSClVe"

No. 25 was silualed, was renamed Lol No. 1353, (!he "CUtTenl Babinc I.R. No. 25").

c) At the same timc, in or aboul 1927 or 1928, ungazencd Lol No. 1353 10 the south of

the Fulton River was SUIVt)'Qd and renamed loIs. 2173, 2174 and 2175, consisting

ofapproximatdy 126, 1.00, and .731CfQl respectively, adjoinina1..ol No. 1611A 10

thc Eul.

d) All lot rcfcrcnccs herein arc 10 District loIS, Range 5, Coast Land District ofBritish

Columbia.

n, Validity (R. 42(b) .nd (el)

9. ClIIIada docs nOI accept the validity of any of the clalm5 set QUI in the Declaration,

including those in paragraphs 8, 28 and 29 of the Dcclatlllion, and in particular.

3



SCT FlIe No.: SCT-7004-12

a) a me.eh ofa legal obligation arising from the Crown's provision or non-provision of

reserve lands, includina unilateral undenakinSlthal give rise to a fiduciary obliaat;on at

l.aw, or itl admini.tnnion ofreserve 1andlI, pursuant 10 s. 14(1)(1') of the Act or othelWisc;

b) that the Crown breached its common law fiduciary obligations to oompkce the reserve

ereation process relating 10 the lands south of the Fulton River, and in pnelilar to

ensure that these lands wen: SlIrveyed as an Indian Reserve an<! protected for the

el';clll4ive LI.'Ie and benefit of the Nation; and

c) thaI the Crown failed 10 follow through 01\ promises made to the Nation to proleCt the

lands and failed. when the opportunity arose, to remedy previous breacl>es of ill

fiduciary obliaations by taking 5IeplI to reserve the lands for their benefit.

10. IfCanada is liable, which i. notlldminod, Canada denies that the Nation suffered a loss

., a result, and furtbcrCIlIal!a. denies that il owes the Nation compensation" alleged at

pangraph 30, or at all.

Ill. Allegations of Facl - Ded....tloll ofOalm (R. 41 (1'»): Aeceptance, denial or no
knowledge (R. 42(d»

11. Canada admits the faeu as set out in the following par1Igraphs of the Dcclantion: 10,

13,20,23 and 25.

12. Canada alllO admits the facts as set out in me following paragmphs of the Dcdaration,

with C)lccptions as noted:

.) In response to pamgraph II orthe Deellll"Jtion, Canada admill the cxistence ofa

1913 Blilkley Sheet Pre-emplOr's Map, originatinll from the pfO\-ince ofBrilish

Columbia'. Department of Lands (the "1913 Provineial Pre-empror's Map''),

whielt &hoWl a jXlrtion ofland lIOuth of the Fulton River, on the shores of Lake

BabinI' depicted as "Ind. Res", However, Canada SI}"'S thai this map was created

by !be Province ofBritilh Columbia, the circumstanecllUlTl)unding which
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Canada he no knowledge. and Canada specifically denies wt such an Indian

Reserve, including II. pn:lVisional reserve, existed in 1913.

b) In responsc to paragnaph 14 of the De<:laralion, Canada says that while the

Minute ofDc<;;ision of the Commission was dated May 30, 1916, it was not

"issued" until the Hna! Repon ofthc Commission, and then only as a

reoommendalioo of the Commission 10 the Province and Canada punuant to the

relevanllegislation and instruments establishing the Commission.

c) In response to pllr.lgrapb 15 oftbc Declaration, Canada admits the existence ofan

lIDdated sketch prepared by Ashdown Glttll, but says thai "Indian Reserve No.

25~ was not in fact an Indian Reser.e, and further that pursuant to the

Commission's Application No. 84l)eeision, proposed Indian Reserve No. 25

was SUIted to comprise 128 aacs, "more or leu".

d) In response to paragraph 19 oftbc Dcclantlion, Canada admits the facu as

alleged, with the exccption ofthc misstatement of the word "inspected", whK:h

should read "expected".

e) In respoll$C to parngraph 21 of the Declaration, Canada admits tbc facts as

alleged, with the exception oflhc allegation that the survey contains an "old log

bldg" on Lot 2174 close to the road. Canada says that the "old log bldg"

refcn::nced in the survey is located on the road !ldW(Ql Lots 2174 and 2175.

In responsc to par1Ignph 24 ofme Declaration, while Canada admits that

Hazelton Indian Agent S. Mallinson wrote a Idler to D.M. MacKay, Indian

Commissioner for B.C. dated May 30, 1940, Canada says that by way oftbe

rcfm:noed letter, Mallinson specifically inquired whether it would be possible to

obtain a portion of1..ol2173 located SOl,lth of Fulton River, occupied by certain

Indians, as a reservation "rome 200 feet in length br 75 to 100 ftct in depth".
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13. Canada denicsthe faelS as set out in the foUowing paragraphs of the Declaration: 9, 12,

16,17, IS, 22, 26 and 27.

14. In response to PMllgrtlpb 9 ofthe Declaration, Canada says that the allegations that the

Nation "traditionally used and occupied the lands oround fulton River. wbere it meets Lake

Sabine", and that "tbe Nation bad at least 1....0 ilCttlements in this area; one nonh ofllie Fulton

River (rochet). and one south of the Fulton River (foplcy Landing)", are both excessively

vogue, as to time period and location, and irrelevant to any matler properly before the Tribunal,

and accordingly Canada denies p8Cograph 9. Canada furtber pleads s. 15(1)(1) oftheAet, and

says that a FiTllt Nation may not file a claim with the Tn'bunal !hat is based on aboriginal rights

or title.

15. In response to paragraphs IS and 22 of the DC(:Il\fstion, Canada denics that the said blue­

print was "received from the Indian Commissioner in 1926". Canada says that ihc copy of said

blue-print in its possession was created subsequCllt to the November 1927 survcy ofCurrent

Sabine I.R. No. 25 by Surveyor V. Schjelderup (~Sehjcldcrup"). and further says that it

presently ilLS no knowledse of a bille-print received from the Indian Commissioner in 1926,

otha'than lIS referenced in a Scp1ember 24, 1931 lettCT from a.c. Mortimer, Huelton Indian

Agent, to W.E. Ditcbbum, Indian Commissioner for B.C., which blue-print is not attached.

16. In further response 10 paragraphs IS and 22 ofthe Declaration, Canada admits that an

undated blue-print depicts sev~ "Indian bouses" on Lot No. 2173 south ofille Fraser River, on

the shore of Lake Sabine, and that Sehcldcrup's 1927 s1lTVey and field-notC!i rcganlins Lot 2173

indicate that there Il'ert: no improvements on Lot 2173.

17. Tn response In paragraph 27 of the Doclmon, Canada lIdmilS the existence of the

statutory declarations, bllt denies the remainder or the allegation! thenin.

IV. Statements of Fut (R. 42 (.»

Tbe Application for a New RC$erve
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18. The Commission was CSl.ablished pursuant 10 Dominion Orders in Council dated

November 27, 1912 and Junc 10, 1913, and Provincial Ordcr in Coullcil dated December 18,

1912.

19. The "Lands Applied For'" under Additional Land Application No. 84 to the Commission,

ill relation 10 the Fort Sabine Nalion (now me Nation), arc set OUI in the "Sabine Agency­

Additional Land Applications" schedule 10 the Final Report of the Commission as follows:

"Resel'\e" (quotatiollS in original) at the confluence with thc Babine River ofa
crock flowing 5O\lth out of Fulton Lakc, shewn on Pre-e:mptors' Selection Map
1913, Bulkley Sheet, but TIOt appearing as. Reserve ill the Official Schedule

20. The "Ind. Res" allegedly depicted on lbc 1913 Provincial Pre-emptor'! Map, a creation

of the Province of British Columbia, is not included in the 1913 Schedule of Indian Reserves in

the Dominion, as noted in the Final Report of the Commission in rellpcct ofApplication No. 84.

21. There Willi no existing reservc belonging 10 thc Nation or any other First Nation,

provisional or otherwise, in or near the location of the ~Ind. Res.~ depicted on the 1913

Provincial Pre-emptor's Map, in 1913 or at any time prior to Application No. 84.

22. Indian Agent R. E. Loring testified before the Commission on November 4, 1915. with

respect to Application No. 84, advising that a reserve could TIOt be klcatcd south of the Fulton

River.

23. In a September 30, 1931 letter from W.E. Ditcbbum, Indian Commisrioner for B.C., and

the representativc ofCanada that revicwed the Final Report of the Commission, responding to a

September 24, 1931 letter from Huelton Indian Agent G.C. Mortimer, with respc:et to a blue­

print alleged to indicate an old reserve 10 the north of Fulton River, hc stated &:l follows:

.. .1 beg 10 say that tbere was DO old reserve at Fulton River and I do nol know

why a map showing such a reserve colored in red should have been issued.
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24. A witness testified before: !he Commission on July 13, 1915, that members of the Nation

occupied and/or u~ed land north oftbe Fulton River, on a ponioo ofthcn Lot No. 1610A, wllich

forms par1 oftbe Current Babine I.R. No. 25.

25. A 1909 survey of Lot No. 1610A by J.H. Brownlee depicted three "Indian Shlleks" on

tbe eastern portion of Lot No. 1610A, on the shore of the Fultoo River, al the confluence: oftbe

Fulfon River and Sabine Lake, across from an island, which a1.$O forms part of the Current

Babine 1.R. No. 25.

26. At all material timet! prior to Ihe decision of the Commission with respect to Application

No. 84, Ihe whole of Lot No. 1610A was subject to an Application 10 Purchase by Jas Cronin,

mlldc in or around 1909, whieh wu subsequenlly c.aneclled. More particularly, R.A. Renwick,

B.C. Deputy Minister of Lands informed the Commission SecTtlary, by way of Idler dilled

November 23, 1915, that "the whole oflol 1610A is covered by lID application to purchase in

the name ofJas Cronin, apparently in good standing".

27. Canada says, and the fad is that the decision oflhe Commissian was 10 allot to the

Nation one lot in respecl of Application No. 84; the Final Report of the Commission, dated

June 30, 1916 includes a May 30, 1916 Minute ofDc<:ision relating to Applicalion No. 84,

allotting Indian Rc::scrve No. 25 to the Nation, being "ungazcttcd Lot No. 1353, Range 5, COISl

Land District, containing an area of 128 acres, more or less", being the Proposed RcsCl'Ve, and

which was refc:reneed in the Schedule ofNew Reserves for Babine Agency as Indian Reserve

No. 25 (the '"Commission's Application No. 84 Dc<:ision").

28. The Filllli Report ofthc Commission includes a 1916 map entitled "Babine Agency",

dated. 1916 and signed. by Ashdown Green, showing "old reserves confirmed, eut-offs or

reductions, and ne..... reserves". 1bc map depicts a new reservc to be aeated on tbe south side of

the Fulton River, bUI does 11(){ show an cxi$linsfold reserve or proposed new reserve 00 the

DOrth side of the Fulton River.

29. On March 29, 1919, the Province of British Columbia passed!llc Indian Affairs

$eulemel1l Act (S/a/u/a o/British Columbia 1919, c. 32), and on July I, 1920 Canada passed the

British CQlumbia Land Selliement Act (Statules ofCanada 1920, c. SI), which approved lhe

•
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Final Report oftbe Commission, subjecl to any further review the Lieutenant Govcroor in

Council ofBritish Columbia and the Governor in Council ofCanada may find nOCC$$8I)'.

30. Major J,W, Clark, 011 bchaIfof British Columbia and W.E, Ditchbum, the Well Indian

Commissioner for British Columbia on behalf ofCan. reviewed the Final Report of the

Commission, and made no adjustments or alterations to the Commission', Application No. 84

Decision.

Appro....1ortbe Final Report oftbe Commlulon

3 \. On July 26, 1923 and July 19, 1924 respectively, B.C. Order In Council No. 911 and

Dominion Order in Council No. 1265 passed, approving the Final Rcpol1 ofthe Commission as

amCllded by Clark and Ditchbum, including the whcdule ofNcw Reserves for the Babine

Ageney attached thereto, with respect to Application No. 84 and Indian Rcscn.·e No, 25 as

follows:

at the oonfluma: with the Sabine River of a Cluk flowing S. out ofFulton Lake,

being ungazetted Lot 1353, R. 5, Coast Land Dimia, 128.00 Acres, more or ICSII

[the Proposed Reserve).

32. Pursuant to the provisiOl1S ofB.e. Order In Council No, 911, ltIld Dominion Order in

Council No. 1265, as follows, the Proposed Reserve was requira;lto be survey«!:

AND TO RECOMMEND That the Report of the Royal Commission oflndian Affairs as

made under date of me 30"" dayof June 1916, wilb amendments themo made by the
representatives oftbc two Govenunent9, viz: Mr. W.E. Ditehbum, representing the

Dominion Government and Major J.W, Clark, representina !he Province...be
approved and confirmed....Provided thai all new reserves and the lines neces$8l)' to

define Ibe Clll-offa and the new boundaries of the reserves affected thereby be survcyal

by duly qualified British Columbia Land Surveyors under the direction of, Bud at the

expense of the Dorninioo Government, The appointmCllt ofsuch sun'cyors shall be

subjod to the appmval of the Surveyor-Gcncral for the Province. The wort to be
carried out under the provision5 oClbe Land Act and gcnCl"1lI instructions for Sritiah

Columbia surveyors and the field DotC!llDd plans shall be svbjc:et to the appmval of the

9
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SurvO::)'Qr·General for the Provinc:c, a copy ofSllmc 10 be deposited in the Oepanmenr of

Lands...Providcd also that upon romplction and due aooeptano::c ofsuch surveys.

oonveyanc:c be made hy lhe Provinc:c to the Dominion in ao::c:ordan« with ...

Sun'C'Y of the Proposed Reserve

33. Neither of Ashdown Green's undated sketch refo::rred ID in paragraph 120::), or Ashdown

Green's 1916 Map referred to at paragnllph 28 berein, oonstituted a formal survey. To the best

ofCanad,a'$ knowledge, Ashdown Green did not visit the Proposed Reserve, and baaed his

skd<:bcs upon infonnation provided through the Commission or from the B.C. Department of

Lands.

34. By way oflener dated April 13, 1927, Indian Affain Assistant Deputy and Secretary

J.D. Mo::Lean inatrucled Surveyor S<:hjeldtrup to Mmake such surveys as are necessary 10

properly define the following Indian reserves", including to survey lIIlgazetted Lol No. 1353,

oontaininlf 128 &<:res, more or less, as Indian Reservc No. 25 in respect of Appli<:ation No. 84.

McLean in$lrue:ted Scltjelderup, "'Before OTaanizing, you should communkate ",ith Indian

Commissioner, Mr. W.E. Ditchbum and also with Mr. J.E. Umba<:h, Provindal Surveyor

General".

35. The Provlnd.J SurvelOr General, J.E. Umbach ("Umbach") instroeted S<:hjel<krup 10

relocate tho:: Proposed R<::sa\'e 10 the noM ofthe FuIIDn River. indicating that this ....as mo::

pref=ed lo<::ation desired for the Proposed Resecvo::. More partiwlarly, by way of letter dalcd

May 21, 1927, Umbach wrote 10 S<:hjeldQ'llp instructing him u follows:

.. .1 beg to advise you thai in accordano::c with our intervie.... it hu been da:ided to <::ancel

tho:: survey of Lot 161Q-A, Range 5, Coast District.. It is understood that the area desired

for tho:: Indian Resave is the easterly portion ofsaid Lot 161Q-A, lying north of the river,

and that you intend 10 survey the reserve u LoI 1353, Ran8e 5, CaUl Disrrid [!he

Current Babine I.R. No. 25j.

10
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36. By way ofthe sameldtcr dated May 21, 1927, Umbach, on behalfof the Province,

instrueted !;(hjdderup, "in ,'iew ofw above" to survey lhe~a lying to the south and

adjoining Lot 1611-A on the casI, being formerly ungll7.dted lot No. 1353, into one or more

district lots.

37. In November of 1927, Schjelderup surveyed ~lndian ReS>C'l....e'· No. 25 in relation 10

Application No. 84, nonh of tile Fulton River, on what wa~ formerly an Cll!llt:nl ponion ofwt

No. 1610A, and on an island located at the confluence oflhe Fulton River and Babine Lake,

renaming it Lot No. 1353, comprising 116.2 acres, whidt now constitutes the elUTent Babinc

I.R. No. 25.

38. Sc:hjeldc:rup's field-notes for the Province, in relation to the $Urvcy oflhe Cum:nt Babine

J.R. No. 25, depict the: following: three ~Iog cabins~ with two nearby "stables" located within

the Current Babine I.R. No. 25, on the bank oflhe Fulton River, just across from the: island;

four caches and two $mokehouSC!l on the island located within the Current Babine I.R. No. 25;

and, an ~Ind. Log Bid under oonstroetion" just nonh ofthe boundary ofCum:nt IJabine I.R. No.

25, to be moved across the line on to the Current Babine I.R. No. 25.

39. Sc:hjeldcntp's Indian Affairs Survey Record No. B.C. 581, dated December 3,1927

n:garding the CIIlTCIlI Babine I.R. No. 25, labels the 1lIU near the three log cabins and two

stables on the shon:, and the island, lIS ""Tachek" Indian Village.

40. Schjddcrup's field-notes for Canada, in relation to tho survey of the Curtml Babino LR.

No. 25, state thai "l1Je Tachek Village is very old", and further that "the island is eonsidere<l

part ofTaehek Village". and eontains two smokehouses and four caches.

41. In November of 1927, Sc:bjc:lderup surveyal the Proposed Reserve (fonner ungaT.etled

wt No. 1353 south of the Fulton River) into three lots as follnws: Lot No. 2173 of 126 acrell;

Lot No. 2174 of 1.00 lICfe; and Lot No. 2175 of.73 acres, which $urvey was at all material$

timea under the instruction ofand at the ClIpettse of the Province. 10 hi$ ficld-notCII, Sebjelderup

DOl:ed that there were no impro"emcnts on Lot No. 2173.
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42. Members of the Nation occupied and/or used Cunent Babine I.R. No. 25, and a portion

of the Proposed Reserve, following the Novembel' 1927 survey ofCurrent Sabine I.R. No. 25.

43. Sl,Ibsoquent to being contacted by Daniel J. Leon on September 4, 1931, as alleged at

plIJ1lgraph 23 oflhe Deellll'tllion, Canada attempted to pIIn::hase and/or lease a portion of the

Proposed Reserve from the Province of British Columbia, on behalfof llte Nation, which the

Province denied. As title 10 the Proposed Reserve remained with the Province, Canada Iutd no

ability to deal with the Proposed Reserve without the cooperation of the Province.

The E:sUlblishmenl of Ihe Currenl S.bine I.R. No. 25

44. The Current Sabine I.R. No. 25 was not finally established as an Indian reserve within

the meaning ofthe Indian Act IUltil July 29, 1938. By B.C. Order in Council No. 1036 dated

luly 29, 1939, and schedules thereto, the Provin<:e: fonnally transferred 10 Canada the

administration and control ofrcscrve lands in the Province, including the Currenl Babine lR.

No. 25, described as "al the mouth of Fullon River on Sabine Lake, known as Lol 1353, Range

5, Coast Distrieln
, cofiSi$lill& of 116.2 acres.

45. In addition to Ihe foregoing, Canada noteJ the following with respect to the survo:yofthe

PlOposcd Ra;en'c to Ihe north oflhe Fullon River, in the location ofCUlTCnt Sabine 1.R. No. 25:

a) A member of the FOf1 Babine Band testified before the Commission on July 13, 1915

that hc and his exlended family lived north ofthc Fulton River, in an area

corresponding to a portion oflhe Currenl Babine I.R. No. 25, and thallhc:re were no

Indians living south oflhe Fulton River;

b) At a!1 matmal times, an Indian Settlement, sometimes rcfcf1'Cd to as nTachck Indian

Village", and associated with the Fort Sabine Band, _located on the CutTenl

Sabine I.R. No. 25, including; as early III 1909; at the time of the relevant

12
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Commission hearings; and, allhe time ofSchjelderup's 1927 survey ofthe Cwrent

Babine: I.R. No. 25;

e) The: Fort Sabine BllI1d, or members thereof, did nOI have II. permllllCllI settlement

and/or houses on the Proposed Reserve when Schjelderup conducted his survey of

those lands in 1927,

d) The Current Babine: LR. No. 25 was not available at the time: of Ute Final Report of

the Commission, due to an Application to Putch.ase, whie:h was IUbsequently

cancelled;

e) The: Current Sabine LR. No. 25 was no longer subject to the said Applieation In

Putc:nase althe time: ofSchjelderup's survey in or aboul 1927/192g;

f) A Sc:ptc:mbcr 30. 1931 letter from W.E. Ditchbum, Indian Commissioner for B.C..

and Ihe representative ofCanada that reviewed the Final Report of the: Commision,

includes the following:

The Royal Commission did set aside: a reserve at Fulton River geoenlly thought
to be South of the River. When Mr. Surveyor Sehjelderup went there he found
scverallndian families settled North of Fulton River and IUrveyed 116 acrcs
describing the same as 101 1353.

g) An October 2, 1940 Memorandum from the then Provincial Surveyor General, G.C.

Green, to the Chief Forester, states the following with respeet to the lIUrvey of the

Cum:::nt Babine I.R. No. 25:

10 a number ofins!llDCCll, such as the present one, it was found that strie:t
confonnance with the: description would leave out areas actually in occupation by
the Indians, and it is ool1$idered lba1 instructions issued to the: surveyor pamitted
chlll1ges to be: made in luch instances. l.n the: present casc, the IlUTVeyor found
that the Indians were occupying an area nonh oflhe river, and being Crown
Land, he surveyed it in lieu of the area on the south side of the river.

b) An October IS, 1940 Memonmdum from the Provincial District Forestcr to the Chief

Fom;ler outlines thaI Daniel Leon and b.is family had lived at Fort Babine, and

moved to Topley Landing, located within the Proposed Reserve, in or Ilbout 1927 or

lJ
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1928, and further that "J understand the other Babine Lake Indians fed he has

SC'o'cred his connoction with the band, and ha.oI no community rights 10 Babine Indian

Reserve property".

46. Canada says, and Ihe fact is thaI the Nation was only cv« anolted one reserve punruant

to the Commission's Application No. 84 Decisioo, continned by B.C. Order in Council No. 911

and Dominion Ord« in Council No. 1265, and surveyed as the Current Babine I.R. No. 25,

which reserve came ;nlo existCllCC with thc passing ofB.C. Order in Council No. 1036 in 1938.

47. Canada pleads and relies gencrallyon:

a) Dominion Orders in Council dated Novembel- 27. 1912 and Junc 10, 1913, and

Provincial Order in Council dated December 18, and related inSlrUlllents,

establishing tlle Commission;

b) the bwwn Affairs Sell/emertl Act and the British ColumbitJ Lond Seltlemen' Act. and

related insuuments;

e) B.C. Order In Council No. 911 and Dominion Order in Council No. 1265, and

related instruments; and

d) B.C. Order in Council No. 1036, and related instruments.

V. Relief (R. 42{f»)

48. Canada denies the entitlement ofrclicfsought and sc:ekJ to ha\'e the claim dismissed in

its entimy.

49. If Canada is liable, which is not admined, Canada asserts thaI the J>rovin<:e of British

Columbia contributed 10 the acts or omissions and any 10SSClI arilIing therefrom, as set out in

Sectioo 20(1)(i) oftlleAcl.
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so. IfCIIIlada is Hable, which is not admitted, ClIlllIda denies thaI !he NlItion suffered a loss

as a result, and further Canada denies that it owes the Nation oompcnsation as alleged at

paragraph 30, or at all.

51. If Canada is liable, which is not admitted, CanadalllYS that in calculating II/l amount of

damages or compensation, ifany, pUmlllIlt to Section 20 (3) oftheAcl, the Tribunal must

deduct the value ofthe bcnefil received by the Nalion in relation to, but nOllimite(\ to the

following:

oj the allotment and creation of the CllITCIlt Babine lR. No. 25, oomprisiog 116.2

lll:T'eS nonh of the Fulton Rh·er; and

b) the oontinued occupation and use of portions oflhe Proposed Reserve by

membets ofthe Nation.

52. Canada pleads and relies on Section 20 of the Act, including. bUI nollimilcd to Section

20(3).

53. CII/lada scc:ks 10 have its oosts in the proceedings.
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VI. Communiutloll (R. 41(&)

Respondent's address for service: Departmall of Jumce
900 - 840 Howe Street
Vanoouver, BC V6Z 2S9

Atlenuon: Tanya L. Jorgenson

Fa.>; numbeT address for service: (604) 666-0718

E-mail addressforservice:lanva.jorgenson@justice.ge.Cll

DlIlod: July31,2012

lawyer for Respondent
Myles n,
Deputy Attorney General
Per: Tlnya L. Jorgenson
Department ofJustice
British Columbia Regional Office
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