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L. Status of Claim (R. 42(a))

1. The Lake Babine Nation (the “Nation”) submitted a claim under the Specific Claims
Policy to the Minister of Indian and Northern Affairs and Northern Development Canada (the
“Minister”) on or about June 27, 1997, with supplemental submissions submitted on or about
August 18, 1998 (the “Original Specific Claim™).

2. Pursuant to s. 42(1) of the Specific Claims Tribunal Act (the “Act”), the Original Specific
Claim is deemed to have been filed with the Minister on October 16, 2008.

3. Canada admits that the Nation is a First Nation within the meaning of the Act, as pleaded
in paragraph 1 of the Amended Declaration of Claim (the “Amended Declaration™).

4. Canada also admits, in answer to paragraph 2, that the specific claim meets the conditions

precedent, as set out in paragraph 16(1)(a) of the Act,-and-thatthe-speecific-claim-is-properly

before-the-Speeifie-ClaimsTribunal{the-“Tribunal™™ except to the extent that the specific claim
is based on an alleged breach of the honour of the Crown as set out at paragraphs 53 and 54 of

the Amended Declaration, as a basis in law on which Canada is said to have failed to fulfil or

otherwise breached a lawful gbligation, which claim was not previously filed with the Minister

and therefore does not meet the conditions precedent as set out at paragraph 16(1) of the Act .

5. Canada says that paragraphs 3, 4 and 5 are irrelevant to the within proceedings.

6. In answer to paragraph 6, Canada says that, beyond the establishment of this the Specific
Claim Tribunal’s (the “Tribunal’s™) jurisdiction, the contents of the May 25, 2011 letter from the

Minister are either irrelevant to this proceeding, or if they are relevant, they are privileged.



The Lands in Issue

7. 8.For ease of reference, the following is an outline of the lots/geographical areas that are

the subject of this specific claim and their historical treatment, and which form part of the

Statements of Fact of Canada (Part IV) of this Amended Response:

a)

b)

The Final Report of the Royal Commission on Indian Affairs for B.C., otherwise
known as the McKenna McBride Commission (the Commission”), dated June 30,
1916 (the “Final Report of the Commission™), included a decision with respect to
thenFert Babine Band’s Application No. 84 associated with the Fort Babine Band,
allotting “Indian Reserve” No. 25 on a lot south of the Fulton River at the

confluence of the Fulton River and Babine Lake, comprising 128 acres, more or less,
then referred to as ungazetted Lot No. 1353, and sometimes referred as the latter of
“E. % Lot No. 1354 and the Lot directly N. thereof”, adjoining Lot No. 1611A to the
West, which decision was approved by B.C. Order in Council No. 911 dated July 26,
1923, and Dominion Order in Council No. 1265 dated July 19, 1924, and schedules

thereto, subject to survey (the “Proposed Reserve”).

In or about 1927 or 1928, the Proposed Reserve was surveyed in a location other
than as described by the Commission and approved by the referenced Orders in
Council; the Proposed Reserve was surveyed north of the Fulton River at the
confluence of the Fulton River and Babine Lake, on the then Eastern portion of Lot
No. 16104, consisting of 116.2 acres, including an island at the said confluence.
The Eastern portion of Lot No. 1610A, and the island on which “Indian Reserve”
No. 25 was situated, was renamed Lot No. 1353, (the “Current Babine L.R. No. 25”).



c)

d)

At the same time, in or about 1927 or 1928, ungazetted Lot No. 1353 to the south of
the Fulton River was surveyed and renamed Lots. 2173, 2174 and 2175, consisting of
approximately 126, 1.00, and .73 acres respectively, adjoining Lot No. 1611A to the
East.

All lot references herein are to District Lots, Range 5, Coast Land District of British

Columbia.

In or about 1957, the Fort Babine Band amalgamated with the Old Fort Band to

become the Nation.

1L Validity (R. 42(b) and (c))

8. 9: Canada does not accept the validity of any of the claims set out in the Amended

Declaration, including those in paragraphs 8, 28 53 and 29 54 of the Amended Declaration, and

in particular denies:

a)

b)

a breach of a legal obligation arising from the Crown’s provision or non-provision of
reserve lands, including unilateral undertakings that give rise to a fiduciary obligation at

law, or its administration of reserve lands, pursuant to s. 14(1)(c) of the Act or otherwise;

that the Crown breached its common law fiduciary obligations to complete the reserve
creation process relating to the lands south of the Fulton River, and in particular to

ensure that these lands were set apart and surveyed as an Indian Reserve in addition to

the lands that were reserved north of the Fulton River, and protected for the exclusive

use and benefit of the Nation; and

that the Crown failed to follow through on promises made to the Nation to protect the
lands south of the Fulton River and failed, when the opportunity arose, to remedy

previous breaches of its fiduciary obligations by taking steps to reserve the lands for



their beneﬁf; and

d) that the Crown’s actions were not consistent with the honour of the Crown. and further

and in any event, Canada says that a breach of the honour of the Crown is not

recognized in law as a separate and independent cause of action, and is not a ground for

a specific claim with the Tribunal under s. 14(1) of the Act, or at all.

9. 10- If Canada is liable, which is not admitted, Canada denies that the Nation suffered a

loss as a result, and further Canada denies that it owes the Nation compensation as-alleged-at
perapraph 30 -erubsl,

III.  Allegations of Fact — Declaration of Claim (R. 41 (e)): Acceptance, ‘denial or no
knowledge (R. 42(d))

10. - Canada admits the facts as set out in the following paragraphs of the Amended
Declaration: 10, 13, 15, 19, 20, 23, 24, 25; 26, 28, 32, 36, 38, 39 and 42.

11.  12- Canada also admits the facts as set out in the following paragraphs of the Amended

Declaration, with exceptions as noted::

12.  12a: Inresponse to paragraph 11 of the Amended Declaration, Canada admits the
existence of a 1913 Bulkley Sheet Pre-emptor’s Map, originating from the Province of British
Columbia’s Department of Lands (the “1913 Provincial Pre-emptor’s Map™), which shows a
portion of land south of the Fulton River, on the shores of Lake Babine depicted as “Ind. Res”.
However, Canada says that this map was created by the Province of British Columbia, the
circumstances surrounding which Canada has no knowledge, and Canada specifically denies that

such an Indian Reserve, including a provisional reserve, existed in 1913.

E. In response to paragraph 14 of the Amended Declaration, Canada admits that the
schedule to the Final Report of the Commission entitled “Babine Agency — Additional Land



Applications” lists the following in relation to Application No. 84 associated with the Fort
Babine Band, which later amalgamated with the Old Fort Band in 1957 to become the Nation,

and which description Canada says more or less corresponds with the location of then ungazetted

Lot No. 1353 located to the south of Fulton River:

“Reserve” [quotations in original] at the confluence with the Babine River of a

creek flowing south out of Fulton Lake, shewn on Pre-emptors’ Selection Map
1913, Bulkley Sheet, but not appearing as a Reserve in the Official Schedule

14.  In further response to paragraph 14 of the Amended Declaration, Canada denies that the

land north of the Fulton River was “removed” from Application No. 84 . or that Application No.

84 was reduced, without explanation, or at all. Alternatively, and in any event, Canada says that

the land north of the Fulton River which eventually became the Current Babine L.R. No. 25, was
not available until in or about 1927, and was in fact subject to an existing Application to

Purchase by J. Cronin, made to the Province of British Columbia in or about 1909, and allowed

by the Province of British Columbia on or about March 18, 1910 (the “Cronin Application to

Purchase™), as set out in letters from R.A. Renwick (“Renwick™), the Deputy Minister of Lands

for British Columbia as follows:

a) On November 23, 1915, Renwick wrote to the Government Agent for Fort Fraser,
noting that certain lands, including the following, had been applied for by the

Commission, and “in the event of any of the Applications to Purchase being

abandoned, none of the Lots covered thereby nor any of the Lots vacant at the

present will be available for alienation until such time as the Commission has

rendered a final decision in the matter:

Lot #1353 — Ungazetted, Vacant:
Lot #1354 — East Half, vacant:
Lot #1610A — A. to P. In the name of Jas. Cronin”; and




b) On November 23, 1915, Renwick wrote to the Commission Secretary, C.H.
Gibbons, in response to his letter of November 16, 1915, stating that “the whole

of Lot 1610A is covered by an application to purchase in the name of Jas. Cronin

apparently in good standing”, and further advising that “no disposition will be

made of the vacant lands identified above, until such time as the Commission

arrived at a final decision in the matter”, which vacant lands did not include Lot

1610A or any portion thereof.

15.  More particularly, the Cronin Application to Purchase regarding the whole of Lot No.

1610A was not abandoned, and the Current Babine I.R. No. 25 was not available, at the time of

Application No. 84, at the time of the Commission’s Application No. 84 Decision, and/or at the

time of the passing of the relevant Orders in Council in 1923 and 1924, approving the Final
Report of the Commission.

16.  12b: In response to paragraph 44 16 of the Amended Declaration, Canada says that while
the Minute of Decision of the Commission was dated May 30, 1916, it was not “issued” until the
Final Report of the Commission, and then only as a recommendation of the Commission to the
Province and Canada pursuant to the relevant legislation and instruments establishing the

Commission.

17. 12e: Inresponse to paragraph 15 17 of the Amended Declaration, Canada admits the
existence of an undated sketch prepared by Ashdown Green, but says that “Indian Reserve No.
25” was not in fact an Indian Reserve, and further that pursuant to the Commission’s Application

No. 84 Decision, proposed Indian Reserve No. 25 was stated to comprise 128 acres, “more or

less”.




18. In response to paragraph 21 of the Amended Declaration, Canada admits the facts as

alleged, excepting that the word “summer” should be “season”, and that Canada has no
knowledge whether J.W. Umbach, the Surveyor General for the Province of British Columbia

(“Umbach™) and V.Schjelderup, surveyor (“Schjelderup”) met in May 1927 or at all. but admits
that as set out in a May 21, 1927 letter from Umbach, to Schjelderup, they appear to have

communicated at some point prior to May 21, 1927 with respect to the location of the survey of
the Proposed Reserve,

19.  In response to paragraph 22 of the Amended Declaration, Canada says that Umbach,

Surveyor General for the Province of British Columbia, in fact instructed Schjelderup to survey
LR. No. 25 north of the Fulton River as Lot 1353.

20.  Inresponse to paragraph 25 of the Amended Declaration, Canada admits the allegations

therein, except that Canada says that Schjelderup’s field notes in fact indicate that these lots were
surveyed between October 29 and November 1, 1927.




21.  Inresponse to paragraph 27 of the Amended Declaration, Canada admits the allegations

therein, except that Canada says that Schijelderup in fact advised that he did not expect to file the
field notes and plans prior to February 1. 1928.

22. Inresponse to paragraph 31 of the Amended Declaration, Canada admits that on or about

September 4. 1931, a D.J. Leon contacted the Department of Indian Affairs (“DIA™), and that

according to a transcription of the communication, D.J. Leon reported as follows: “Hazelton
Indian Agent he said this Topley Landing wst wease from road coming Indian Agent he said this

is an Indian Rezife that we buildings house in this place”. However, Canada cannot say whether

D.J. Leon was at all material times a member of the Fort Babine Band, or the Old Fort Band, and

Canada does not admit the truth or accuracy of the statements regarding the Hazelton Indian

Agent.

23.  Inresponse to paragraph 33 of the Amended Declaration, Canada admits the existence of
the September 24, 1931 letter from Indian Agent G.C. Mortimer (“Mortimer™) to W. E.
Ditchburn, Indian Commissioner for B.C. (“Ditchburn™), but says that it presently has no
knowledge of a blue-print received from the Indian Commissioner in 1926, other than as

referenced in the letter, which blue-print is not attached. Canada further says that it presently has
no knowledge of a blueprint matching the description contained in the letter.

24. In further response to paragraph 33 of the Amended Declaration, Canada admits the

existence of an undated blueprint which depicts seven “Indian houses” on Lot No. 2173 south of

the Fraser River, on the shore of Lake Babine, which blueprint Canada says was created

subsequent to the November 1927 survey of Current Babine I.R. No. 25 by Schjelderup, and
more particularly, the legend noted upon which blueprint appears to correspond with a letter
dated June 6. 1940 from D.M. MacKay, Indian Commission for B.C. (“MacKay”) to H. Cathcart,
Deputy Minister of Lands for the Province of British Columbia (“Cathcart™). Canada further says
that Schjelderup’s October/November 1927 survey and field-notes regarding Lot 2173 indicate

that there were no improvements on Lot 2173 at that time.
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25.  Inresponse to paragraph 34 of the Amended Declaration, while Canada again admits the
existence of the September 24, 1931 letter, Canada does not admit the truth or the accuracy of all

of the contents therein, portions of which Canada says are speculative. Canada denies that

members of the Nation or any nation built a store in the area.

26.  Inresponse to paragraph 35 of the Amended Declaration, Canada admits the existence of
the September 30, 1931 letter from Ditchburn to Indian Agent Mortimer, and in response to the

statement that Ditchburn apparently had no knowledge of Umbach’s May 21, 1927 letter,
Canada says that the document speaks for itself.

27.  Inresponse to paragraph 40 of the Amended Declaration, Canada admits the existence of
a March 28, 1940 letter from Father Godfrey, O.M.I. (“Father Godfrey”) to the Indian Agent at

Hazelton, but does not admit the truth or accuracy of all of the contents therein, portions of

which Canada says are speculative. Canada denies that Current Babine I.R. No. 25 was given or
promised to the Nation by Commissioner Riley, and further that the Proposed Reserve was given

or promised to the Nation by Commissioner Riley as a timber reserve or otherwise.

28.  Inresponse to paragraph 41 of the Amended Declaration, Canada says that Indian Agent

S. Mallinson (“Mallinson™), and not MacKay, forwarded Father Godfrey’s March 28, 1940 letter
to MacKay, Indian Commissioner for B.C., by way of letter dated April 24, 1940.

29.  Inresponse to paragraph 43 of the Amended Declaration, while Canada admits that

Indian Agent Mallinson wrote a letter to MacKay dated May 30, 1940, Canada says that by way

of the referenced letter, Mallinson specifically inquired whether it would be possible to obtain a

portion of Lot 2173 located south of Fulton River, occupied by certain Indians, as a reservation
“some 200 feet in length by 75 to 100 feet in depth”.
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30.  Inresponse to paragraph 44 of the Amended Declaration, Canada says that the June 6,

1940 “report” referred to therein is in fact a letter from MacKay. Indian Commissioner for B.C..

to Cathcart, Deputy Minister of Lands for the Province of British Columbia, and not to DIA in
Ottawa, which included a proposal to “set aside and survey sufficient of land to include the small

area now occupied by them”, which proposal was rejected by the Province.

31.  Inresponse to paragraph 46 of the Amended Declaration, Canada admits the existence of

a letter from Cathcart to MacKay, dated November 13, 1940 in which Cathcart states “the best
way to settle the matter would be to remove the families in question from Lot 2173 and establish
them on the reserve as surveyed...where there appears to be plenty of room for them”. Canada
further admits that Umbach/the Province of British Columbia had a role in revising J.D.

McLean’s, Department of Indian Affairs Assistant Deputy and Secretary (“McLean”), April 13,
1927 instructions to the surveyor, but has no knowledge whether Cathcart was aware or unaware

of Umbach’s role in revising McLean’s April 13, 1927 instructions.

32.  Inresponse to paragraph 47 of the Amended Declaration, Canada says that the statement
that “Protests from the Province about the occupation of Topley Landing continued into 1944” is

too vague as to enable Canada to respond. Canada further says that in fact MacKay, Indian

Commissioner for B.C. wrote to Cathcart, Deputy Minister of Lands for the Province of British

Columbia, commencing in or about 1940, initially requesting to purchase a portion of the
Proposed Reserve from British Columbia, and more particularly a portion of Lot No. 2173, on

behalf of the Nation, and later when the request to purchase was denied by the Province,

requesting to lease the land on behalf of the Nation, over the period 1940 to 1944.

33.  Inresponse to paragraph 48 of the Amended Declaration, Canada admits that Indian

Agent Mallinson wrote to MacKay on July 4, 1944, recommending that Canada apply to lease

the land from the Province, but denies the truth and/or accuracy of the statement that the Indians
“built their homes here approximately 20 years ago and have used the site for almost 100 years”.
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34.  Inresponse to paragraph 49 of the Amended Declaration, Canada admits that by way of

letter dated August 9, 1944, Cathcart rejected MacKay’s request (not Mallinson’s), that the

Province grant a lease for members of the Nation at Topley Landing.

35.  Inresponse to paragraph 51 of the Amended Declaration, Canada admits that MacKay
wrote a letter to the Indian Affairs Branch dated September 30, 1944, enclosing a copy of a letter

from MacKay to Indian Agent Mallinson, of the same date, with respect to securing evidence,
and that an incomplete letter dated September 30, 1944, from an unknown author to Indian

Agent Mallinson contains the statements as alleged.

36. 13- Canada denies the facts as set out in the following paragraphs of the Amended
Declaration: 9, 12, 14, 1617, 18, 22, 26, and 27, 29, 37, 45, 50, and 52.

37. 44 In further response to paragraph 9 of the Amended Declaration, Canada says that the
allegations that the Nation “traditionally used and occupied the lands areund on both sides of the

Fulton River, where it meets Lake Babine Lake”, and-that “the Nation-had-at-least-twe

(Fopley-Landing)"; are is both excessively vague, as to time period and location, and irrelevant
to any matter properly before the Tribunal, and accordingly Canada denies paragraph 9. Canada
further pleads s. 15(1)(f) of the Act, and says that a First Nation may not file a claim with the
Tribunal that is based on aboriginal rights or title.

38.  In further response to paragraph 12 of the Amended Declaration, Canada admits that a
witness testified before the Commission that Indians of an unspecified Band, including himself,

occupied and/or used the land north of the Fulton River and that he believed this land was
already his, in respect of which Canada denies and says that the witness was mistaken. Further,

Canada denies that a witness before the Commission requested a reserve south of the Fulton
River for timber purposes.
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39.  In further response to paragraph 29 of the Amended Declaration, Canada says that there

are no documents authored by Hvde indicating that he made statements to members of the

Nation, or anyone, with respect to the settlement of and/or location of a reserve on lands south of

the Fulton River.

.

40. In further response to paragraph 45 of the Amended Declaration, Canada refers to

paragraphs 30 and 32 herein.

41. 1% In further response to paragraph 27 52 of the Amended Declaration, Canada admits
the existence of the February 3. 1948 letter from Indian Agent J.V. Boys to the Indian

Commissioner for B.C., the Statutory Declarations, and that Arneil, Indian Commissioner for

British Columbia forwarded the statutory Amended Declarations to the Indian Affairs Branch by
way of letter dated February 26, 1948, but denies the remainder of the allegations therein.

ﬁ In response to paragraph 30 of the Declaration, Canada has no knowledge of the specific

plans of the Province, or the timing of same, in relation to the development of Lots 2173, 2174,
and 2175 for tourism purposes as a campground, other than as referenced in various letters from
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the Province, and the fact that all or portions of Lots 2173, 2174 and 2175 were or are located

within the boundaries of the provincial Babine Forest Reserve.

IV. Statements of Fact (R. 42 (a))

The Allotment of Reserves

13_. Following British Columbia’s entry into Canada in 1871, and pursuant to Article 13 of

the Terms of Union, Indian reserve commissions were established to allot Indian reserves in

British Columbia.

44.  Canada lacked the sole authority to allot, set aside, or create reserves for the Nation. The
allotment and creation of reserves required the cooperation of the Crown in right of British

Columbia because the lands upon which reserves for the First Nation were to be established were

provincial Crown lands.

45. 1 The Commission was established pursuant to Dominion Orders in Council dated
November 27, 1912 and June 10, 1913, and Provincial Order in Council dated December 18,
1912.

The Application for a New Reserve

46.  19: The “Lands Applied For” under Additional Land Application No. 84 to the
Commission, in relation to the Fort Babine Nation (now the Nation), are set out in the “Babine
Agency — Additional Land Applications™ schedule to the Final Report of the Commission as

follows:

“Reserve” [quotations in original] at the confluence with the Babine River of a
creek flowing south out of Fulton Lake, shewn on Pre-emptors® Selection Map
1913, Bulkley Sheet, but not appearing as a Reserve in the Official Schedule
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47.  20: The “Ind. Res” allegedly depicted on the 1913 Provincial Pre-emptor’s Map, a
creation of the Province of British Columbia, is not included in the 1913 Schedule of Indian
Reserves in the Dominion, as noted in the Final Report of the Commission in respect of

Application No. 84.

48. 21 There was no existing reserve belonging to the Nation or any other First Nation,
provisional or otherwise, in or near the location of the “Ind. Res.” depicted on the 1913

Provincial Pre-emptor’s Map, in 1913 or at any time prior to Application No. 84.

49.  22:Indian Agent R. E. Loring testified before the Commission on November 4, 1915,
with respect to Application No. 84, advising that a reserve could not be located south of the

Fulton River.

50.  23- In a September 30, 1931 letter from W.E. Ditchburn, Indian Commissioner for B.C.,
and the representative of Canada that reviewed the Final Report of the Commission, responding
to a September 24, 1931 letter from Hazelton Indian Agent G.C. Mortimer, with respect to a

blue-print alleged to indicate an old reserve to the north of Fulton River, he stated as follows:

...I beg to say that there was no old reserve at Fulton River and I do not know why

a map showing such a reserve colored in red should have been issued.

51. 25: A 1909 survey of Lot No. 1610A by J.H. Brownlee depicted three “Indian Shacks” on
the eastern portion of Lot No. 1610A, on the shore of the Fulton River, at the confluence of the
Fulton River and Babine Lake, across from an island, which also forms part of the Current

Babine I.R. No. 25.

52.  24: A witness testified before the Commission on July 13, 1915, that members-ofthe
Nation Indians of an unspecified Band occupied and/or used land north of the Fulton River, on a
portion of then Lot No. 1610A, which forms part of the Current Babine L.R. No. 25.
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53.  26-At all material times prior to the decision of the Commission with respect to

Application No. 84, the whole of Lot No. 1610A was subject to the Cronin Application to

Purchase an-Applicationto-Purchase b onin—mad 009, which was

subsequently cancelled in or about 1927 as set out below. Mere-partiewlarkyRA-Renwiel;
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54 2% Canada says, and the fact is that the decision of the Commission was to allot to the
Nation one lot in respect of Application No. 84; the Final Report of the Commission, dated
June 30, 1916 includes a May 30, 1916 Minute of Decision relating to Application No. 84,
allotting Indian Reserve No. 25 to the Nation, being “ungazetted Lot No. 1353, Range 5, Coast
Land District, containing an area of 128 acres, more or less”, being the Proposed Reserve, and
which was referenced in the Schedule of New Reserves for Babine Agency as Indian Reserve

No. 25 (the “Commission’s Application No. 84 Decision”).

55. 28 The Final Report of the Commission includes a 1916 map entitled “Babine Agency”,
dated 1916 and signed by Ashdown Green, showing “old reserves confirmed, cut-offs or
reductions, and new reserves”. The map depicts a new reserve to be created on the south side of
the Fulton River, but does not show an existing/old reserve or proposed new reserve on the north
side of the Fulton River.

56. 29 On March 29, 1919, the Province of British Columbia passed the Indian Affairs
Settlement Act (Statutes of British Columbia 1919, c. 32), and on July 1, 1920 Canada passed the
British Columbia Land Settlement Act (Statutes of Canada 1920, c. 51), which approved the
Final Report of the Commission, subject to any further review the Lieutenant Governor in

Council of British Columbia and the Governor in Council of Canada may find necessary.
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57.  36:- Major J.W. Clark, on behalf of British Columbia and W.E. Ditchburn, the then Indian
Commissioner for British Columbia on behalf of Canada, reviewed the Final Report of the
'Commission, and made no adjustments or alterations to the Commission’s Application No. 84

Decision.

Approval of the Final Report of the Commission

58. 3% On July 26, 1923 and July 19, 1924 respectively, B.C. Order In Council No. 911 and
Dominion Order in Council No. 1265 passed, approving the Final Report of the Commission as
amended by Clark and Ditchburn, including the schedule of New Reserves for the Babine
Agency attached thereto, with respect to Application No. 84 and Indian Reserve No. 25 as

follows:

at the confluence with the Babine River of a Creek flowing S. out of Fulton Lake, being
ungazetted Lot 1353, R. 5, Coast Land District, 128.00 Acres, more or less [the Proposed

Reserve].

59.  32: Pursuant to the provisions of B.C. Order In Council No. 911, and Dominion Order in

Council No. 1265, as follows, the Proposed Reserve was required to be surveyed:

AND TO RECOMMEND That the Report of the Royal Commission of Indian Affairs as
made under date of the 30™ day of June 1916, with amendments thereto made by the
representatives of the two Governments, viz: Mr. W.E. Ditchburn, representing the
Dominion Government and Major J.W. Clark, representing the Province...be

approved and confirmed....Provided that all new reserves and the lines necessary to
define the cut-offs and the new boundaries of the reserves affected thereby be surveyed
by duly qualified British Columbia Land Surveyors under the direction of, and at the
expense of the Dominion Government. The appointment of such surveyors shall be
subject to the approval of the Surveyor-General for the Province. The work to be
carried out under the provisions of the Land Act and general instructions for British
Columbia surveyors and the field notes and plans shall be subject to the approval of the
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Surveyor-General for the Province, a copy of same to be deposited in the Department of
Lands...Provided also that upon completion and due acceptance of such surveys,
conveyance be made by the Province to the Dominion in accordance with...

Survey of the Proposed Reserve

60.  33- Neither of Ashdown Green’s undated sketch referred to in paragraph +2-e} 17, or
Ashdown Green’s 1916 Map referred to at paragraph 28 55 herein, constituted a formal survey.
To the best of Canada’s knowledge, Ashdown Green did not visit the Proposed Reserve, and
based his sketches upon information provided through the Commission or from the B.C.

Department of Lands.

61. 34 By way of letter dated April 13, 1927, Indian Affairs Assistant Deputy and Secretary
FB- McLean instructed Surveyer Schjelderup to “make such surveys as are necessary to properly
define the following Indian reserves”, including to survey ungazetted Lot No. 1353, containing
128 acres, more or less, as Indian Reserve No. 25 in respect of Application No. 84. McLean
instructed Schjelderup, “Before organizing, you should communicate with Indian Commissioner,

Mr. W.E. Ditchburn and also with Mr. J.E. Umbach, Provincial Surveyor General”.

62. On or about January 26, 1927, Lot No. 1610A located north of the Fulton River,
previously subject to the Cronin Application to Purchase, as approved by the Province and

previously in good standing as set out above, reverted to the Provincial Crown for non-payment

of taxes, as a result of which, the Surveyor General of British Columbia as empowered by

statute, subsequently cancelled the survey, field notes and official plan of the survey of Lot No.
1610A on January 21, 1928.

63. 35 The Provincial Surveyor General, -E- Umbach (Umbaek™) instructed Schjelderup
to relocate the Proposed Reserve to the north of the Fulton River, indicating that this was the
preferred location desired for the Proposed Reserve. More particularly, by way of letter dated
May 21, 1927, Umbach wrote to Schjelderup instructing him as follows:
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...I beg to advise you that in accordance with our interview it has been decided to cancel
the survey of Lot 1610-A, Range 5, Coast District. It is understood that the area desired
for the Indian Reserve is the easterly portion of said Lot 1610-A, lying north of the river,
and that you intend to survey the reserve as Lot 1353, Range 5, Coast District [the
Current Babine LR. No. 25].

64.  36: By way of the same letter dated May 21, 1927, Umbach, on behalf of the Province,

instructed Schjelderup, “in view of the above” to survey the area lying to the south and adjoining

Lot 1611-A on the east, being formerly ungazetted lot No. 1353, into one or more district lots.

65. 37 In November of 1927, Schjelderup surveyed “Indian Reserve” No. 25 in relation to
Application No. 84, north of the Fulton River, on what was formerly an eastern portion of Lot
No. 1610A, and on an island located at the confluence of the Fulton River and Babine Lake,
renaming it Lot No. 1353, comprising 116.2 acres, which now constitutes the Current Babine
L.R. No. 25.

_66. 3% Schjelderup’s field-notes for the Provinée, in relation to the survey of the Current
Babine I.R. No. 25, depict the following: three “log cabins” with two nearby “stables” located
within the Current Babine I.R. No. 25, on the bank of the Fulton River, just across from the
island; four caches and two smokehouses on the island located within the Current Babine L.R.
No. 25; and, an “Ind. Log Bld under construction” just north of the boundary of Current Babine
I.R. No. 25, to be moved across the line on to the Current Babine I.R. No. 25.

67. 39 Schjelderup’s Indian Affairs Survey Record No. B.C. 581, dated December 3, 1927
regarding the Current Babine L.R. No. 25, labels the area near the three log cabins and two

stables on the shore, and the island, as “Tachek” Indian Village.

68.  40: Schjelderup’s field-notes for Canada, in relation to the survey of the Current Babine
L.R. No. 25, state that “The Tachek Village is very old”, and further that “the island is considered

part of Tachek Village”, and contains two smokehouses and four caches.
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69. 4xIn October/November of 1927, Schjelderup surveyed the Proposed Reserve (former
ungazetted Lot No. 1353 south of the Fulton River) into three lots as follows: Lot No. 2173 of
126 acres; Lot No. 2174 of 1.00 acre; and Lot No. 2175 of .73 acres, which survey was at all
materials times under the instruction of and at the expense of the Province. In his field-notes,

Schjelderup noted that there were no improvements on Lot No. 2173.

70.  42: Members of the Nation occupied and/or used Current Babine LR. No. 25, and a
portion of the Proposed Reserve, following the November 1927 survey of Current Babine LR.
No. 25.

71.  Subsequent to being contacted by Daniel J. Leon on September 4, 1931, as alleged at
paragraph 23 of the Amended Declaration, Canada was initially operating under the mistaken

belief, based on information from the Province of British Columbia and the Hudson’s Bay

Company from on or about September 30, 1931, until as late as on or about May 30, 1940, that

the land occupied by D.J. Leon was under lease by the Hudson’s Bay Company from the

Province of British Columbia. In a September 30, 1931 letter from Ditchburn to Indian Agent
Mortimer, he stated as follows: “Recently, Mr. Morris, Deputy Surveyor General called at this

office and pointed out that while there are some Indians residing on the lot now numbered 2173
South of Fulton River, the land which they are occupying is under lease of the Hudson’s Bay

Company”.

72. By way of letter dated November 13. 1931, A.F. MacKenzie, Secretary of DIA,
instructed Indian Agent Mortimer that “these Indians should be notified however, not to make

any further improvements, as their reserve at that point is comprised of Lot 1353, North of the

Fulton River and a small island at its mouth”. and by way of letter dated November 27, 1931,

DIA further instructed Agent Mortimer to inform the other Indians of the band that they must not

take up their residence on Lot 2173, with Father Godfrey advising by way of letter dated March
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28. 1940 to the Indian Agent at Hazelton, that “Mr. Mortimer told the Indians in my presence
that no new buildings may be erected there, as the land was apparently not given to them”.

paragraph-23-of the Declaration; Canada attempted to purchase and/or lease a portion of the
Proposed Reserve from the Province of British Columbia, on behalf of the Nation, which the

Province denied, as set out at paragraphs 30 and 32 herein. As title to the Proposed Reserve

remained with the Province, Canada had no ability to deal with the Proposed Reserve without the
cooperation of the Province.

The Establishment of the Current Babine L.LR. No. 25

74. 44 The Current Babine I.R. No. 25 was not finally established as an Indian reserve
within the meaning of the /ndian Act until July 29, 1938. By B.C. Order in Council No. 1036
dated July 29, 1938, and schedules thereto, the Province formally transferred to Canada the
administration and control of reserve lands in the Province, including the Current Babine LR.
No. 25, described as “at the mouth of Fulton River on Babine Lake, known as Lot 1353, Range
5, Coast District”, consisting of 116.2 acres.

75.  45:In addition to the foregoing, Canada notes the following with respect to the survey of
the Proposed Reserve to the north of the Fulton River, in the location of Current Babine L.R. No.
25:

a) A member of theFert Babine an unidentified Band testified before the
Commission on July 13, 1915 that he and his extended family lived north of the

Fulton River, in an area corresponding to a portion of the Current Babine I.R. No.

25, and that there were no Indians living south of the Fulton River;
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At all material times, an Indian Settlement, sometimes referred to as “Tachek

Indian Village”, and associated with the Fort Babine Band and/or the Old Fort

Band, was located on the Current Babine I.R. No. 25, including: as _eariy as 1909,
at the time of the relevant Commission hearings; and, at the time of Schjelderup’s

1927 survey of the Current Babine I.R. No. 25;

The Fort Babine Band, or members thereof, or members of any Band, did not

have a permanent settlement and/or houses on the Propose(.l Reserve when

Schjelderup conducted his survey of those lands in 1927,

The Current Babine LR. No. 25 was not available at the time of Application No.

84, the Commission’s Application No. 84 Decision, the Final Report of the
Commission, and/or at the time of the passing of the relevant Orders in Council in

1923 and 1924, approving the Final Report of the Commission due to an the
Cronin Application to Purchase which-was-subsequently-cancelled;

The Current Babine L.R. No. 25 was no longér subject to the said Cronin
Application to Purchase at the time of Schjelderup’s survey in erabeut November
of 1927,/4928 as Lot No. 1610A had reverted to the Crown in right of British
Columbia for non-payment of taxes on or about January 26, 1927,

A September 30, 1931 letter from W.E. Ditchburn, Indian Commissioner for B.C.,
and the representative of Canada that reviewed the Final Report of the

Commision, includes the following:

The Royal Commission did set aside a reserve at Fulton River generally thought
to be South of the River. When Mr. Surveyor Schjelderup went there he found
several Indian families settled North of Fulton River and surveyed 116 acres
describing the same as lot 1353.
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g) An October 2, 1940 Memorandum from the then Provincial Surveyor General,
G.C. Green, to the Chief Forester, states the following with respect to the survey
of the Current Babine L.R. No. 25:

In a number of instances, such as the present one, it was found that strict
conformance with the description would leave out areas actually in occupation by
the Indians, and it is considered that instructions issued to the surveyor permitted
changes to be made in such instances. In the present case, the surveyor found that
the Indians were occupying an area north of the river, and being Crown Land, he
surveyed it in lieu of the area on the south side of the river.

h) An October 15, 1940 Memorandum from the Provincial District Forester to the
Chief Forester outlines that Daniel Leon and his family had lived at Fort Babine,
and moved to Topley Landing, located within the Proposed Reserve, in or about
1927 or 1928, and further that “I understand the other Babine Lake Indians feel he
has severed his connection with the band, and has no community rights to Babine

Indian Reserve property”.

76.  46- Canada says, and the fact is that the Nation was only ever allotted one reserve
pursuant to the Commission’s Application No. 84 Decision, confirmed by B.C. Order in Council
No. 911 and Dominion Order in Council No. 1265, and surveyed as the Current Babine I.R. No.
25, which reserve came into existence with the passing of B.C. Order in Council No. 1036 in

1938.

77. 4% Canada pleads and relies generally on:

a) Dominion Orders in Council dated November 27, 1912 and June 10, 1913, and
Provincial Order in Council dated December 18, 1912, and related instruments,

establishing the Commission;
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b) the Indian Affairs Settlement Act and the British Columbia Land Settlement Act,
and related instruments;

¢) B.C. Order In Council No. 911 and Dominion Order in Council No. 1265, and

related instruments; and

d) B.C. Order in Council No. 1036, and related instruments.

V.  Relief (R. 42(f)

78. 48 Canada denies the entitlement of relief sought and seeks to have the claim dismissed

in its entirety.

79.  49:If Canada is liable, which is not admitted, Canada asserts that the Province of British
Columbia caused and/or contributed to the acts or omissions and any losses arising therefrom, as

set out in Section 20(1)(1) of the Act.

80. 50. If Canada is liable, which is not admitted, Canada denies that the Nation suffered a
loss as a result, and further Canada denies that it owes the Nation compensation as-alleged-at

prragmpiSi-oratelh

81. 51 If Canada is liable, which is not admitted, Canada says that in calculating an amount
of damages or compensation, if any, pursuant to Section 20 (3) of the Act, the Tribunal must
deduct the value of the benefit received by the Nation in relation to, but not limited to the

following:

a) the allotment and creation of the Current Babine L.R. No. 25, comprising 116.2

acres north of the Fulton River; and

b) the continued occupation and use of portions of the Proposed Reserve by

members of the Nation.
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82. 52 Canada pleads and relies on Section 20 of the Act, including, but not limited to
Section 20(3).

83.  53- Canada seeks to have its costs in the proceedings.

VI. Communication (R. 42(g))

Respondent’s address for service: ~ Department of Justice
900 — 840 Howe Street
Vancouver, BC V6Z 259

Attention: Tanya L. Jorgenson
Fax number address for service: (604) 666-0718

E-mail address for service: tanya.jorgenson{@justice.gc.ca

Dated: Fuly34+2012 % Mglb

May 15,2013 of J
pondent lawyer for Respondent

Myles—lélwan William F. Pentney,
Deputy Attorney General

Per: Tanya L. Jorgenson
Department of Justice

British Columbia Regional Office






