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Claimant

The Respondent, Her Majesty the Queen in right of Canada (Canada), admits that the
Claimant, the We Wai Kai Nation, also known as the Cape Mudge Band, is a First Nation
within the meaning of s 2 of the Specific Claims Tribunal Act (Act).

Canada admits that the We Wai Kai Nation is the successor Indian band of the Laich kwil

tach (Euclataw) Indians in connection with the Drew Harbour Indian reserve.

Conditions Precedent

Canada admits the allegations of fact in paragraphs 3 to 5 of the Amended Declaration of

Claim.

The Claim Is Not a Valid Claim

Canada’s position is that the claim made in the Amended Declaration of Claim is not a

valid claim.

The Establishment of Drew Harbour Indian Reserve

Following British Columbia’s entry into Confederation in 1871, Canada lacked the sole
aﬁthority to allot, set aside, or create reserves in British Columbia. The allotment and
creation of reserves required the cooperation of the provincial Crown because the
provincial Crown held underlying title to the lands upon which reserves were to be

established.

Canada denies the allegations of fact in paragraph 8 of the Amended Declaration of

Claim.
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Canada admits the allegations of fact in paragraph 9 of the Amended Declaration of

Claim.

In 1880, the provincial Chief Commissioner of Lands and Works (CCLW) and the

federal Indian Superintendent for British Columbia agreed on Peter O’Reilly as the new
Indian Reserve Commissioner. The Governor in Council, by PC OIC 1880-1334, dated

July 19, 1880, approved the appointment of Peter O’Reilly, a County Court Judge and
Stipendiary Magistrate, to act as sole commissioner (Reserve Commissioner O’Reilly or

O’Reilly) on the then Indian Reserve Commission.

Under the terms of PC OIC 1880-1334, Reserve Commissioner O’Reilly was to act in his
own discretion “in furtherance of the joint suggestions™ of the provincial Chief
Commissioner of Lands and Works (CCLW) and the federal Indian Superintendent for
British Columbia “as to the particular places to be visited and the Reserves to be

established”. “The action of [Reserve Commissioner O’Reilly] should in all cases be

subject to confirmation” by these same officers on behalf of their respective governments
and, failing their agreement, should be referred for settlement to the Lieutenant Governor

of British Columbia.

On August 9, 1880, the Deputy Superintendent General of Indian Affairs issued a

memorandum of instructions (O’Reilly’s Instructions) to Reserve Commissioner

O’Reilly*s-duties stating that “In allotting Reserve lands to each Band you should be

guided generally by the spirit of the terms of Union between the Dominion and local

Governments which contemplated a ‘liberal policy’ being pursued towards the Indians.

You should have special regard to the habits, wants and pursuits of the Band, to the

amount of territory in the Country frequented by it, as well as to the claims of the White

settlers glf any).’ %%%WWW%&%H&W%MM&
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Reserve Commissioner O’Reilly exercised powers granted pursuant to an exercise of
federal Crown prerogative powers. Contrary to the We Wai Kai Nation’s assertion in
paragraph 26 a) of the Amended Declaration of Claim, the reserve approval mechanism
set out in PC OIC 1880-1334 appointing O’Reilly was not a statutory process. PC OIC
1880-1334 was an exercise of federal prerogative powers, not an exercise of statutory

powers.

In response to paragraphs 10 and 11 of the Amended Declaration of Claim, Canada

admits that:

a) on August 28, 1884 Mr. E. Priest (Priest) carried out a field survey of Rebecca
Spit for Mr. J. Miller; and

b) Priest’s field survey notes indicate that the shoreline of Rebecca Spit was

unbroken and there was no passage or other interruption in the shoreline.

Canada does not know whether Priest’s field survey was made at high tide. Canada

denies the other allegations of fact and further in response states that Priest’s field survey

notes:

c) note the existence of an unidentified “Indian Reserve”;

d) indicate that Priest surveyed along the line of coast around Rebecca Spit
following the high water mark; and

e) indicate that Priest surveyed a line across the base of Rebecca Spit, as the

southern boundary line for the Rebecca Spit lot, which lot was-at-that time;-or

later became Lot 33, and placed survey posts (Priest’s Survey Posts) at the west

and east ends of the line.
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In additional response, Canada states that:

g)

Mr. J. Miller was a “White settler” within the meaning of PC-OHC1880-1334

O’Reilly’s Instructions; and

in-addition; under the Lands (Crown Amendment) Act, SBC 1879, ¢ 21, s 8, and
the Crown Lands Act SBC 1884, ¢ 16, in force February 18, 1884 (1884 Crown
Lands Act), s 70, each under the heading “System of Surveys” at paragraphs 17,
18 and 19, Priest was required to, and did, thoroughly blaze the boundary line

through timber up to 12 feet wide and mark bearing trees for each survey post.

In response to paragraph 12 of the Amended Declaration of Claim, Canada admits that by
letter dated October 29, 1886, Reserve Commissioner O’Reilly provided the CCLW with

a Minute of Decision and attached rough sketch for his information and recommended a

proposed unsurveyed Drew Harbour Indian reserve (Proposed Unsurveyed Drew Harbour

Indian reserve). Canada denies the other allegations of fact except where expressly

admitted in this Amended Response. Further in response Canada states that:

a)

b)

O’Reilly visited the Laich kwil tach (FEuclataw) Indians, including the We Wai

Kai Nation on the 5th October, and following days. He did not succeed in

meeting any considerable number of the Laich kwil tach (Euclataw) Indians, vet at

each village that he visited, including the winter village of the We Wai Kai Nation

on what became the proposed Cape Mudge Indian reserve. a few members were

present and he explained that he was there to consult with them as to their

requirements for Indian reserves. With their assistance, he proposed 10 reserves

for the Laich kwil tach (Euclataw) Indians including the Proposed Unsurveyed

Drew Harbour Indian reserve.

to the extent that the rough sketch and Minute of Decision, taken together, set out

a definite plot of land that was proposed to be the Indian reserve, then the rough

sketch indicates that the Proposed Unsurveyed Drew Harbour Indian reserve’s
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northernmost boundary was to be in the base of Rebecca Spit where a “passage”

coloured blue is noted; and

ca) O’Reilly estimated the size of the Proposed Unsurveyed Drew Harbour Indian

reserve was a reserve of 210 acres, mesthy-on-the-southernshere-of situated on
Drew Harbours-aletted-to-the Fateh-dowil-tach-(Euelataw)-Indians. [t was chiefly

used by the We Wai Kai Nation when working in the neighbouring logging

camps. The soil was poor and the timber small though straight, and of good

quality; and

d) O’Reilly did not see Priest’s Survey Posts, blazed boundary line and marked

bearing trees from 1884.

Canada admits the allegations of fact in paragraph 14 of the Amended Declaration of
Claim, that by notice published in the B.C. Gazette on November 4, 1886, William P.
Sayward (Sayward), gave notice of his intention to apply for permission to purchase

Rebecca Spit from the provincial Crown. Further in response, Canada states that:

a) Sayward’s notice was dated October 26, 1886; and

b) Sayward was a “White settler” within the meaning of PC-OIC1880-1334

O’Reilly’s Instructions.

In response to the allegations of fact in paragraph 13 of the Amended Declaration of
Claim, Canada admits that on November 5, 1886 the CCLW, acting under PC OIC 1880-
1334, purported to preliminarily approve the Proposed Unsurveyed Drew Harbour Indian
reserve, as set out in the rough sketch and Minute of Decision. Canada denies the other
allegations of fact. Further in response, Canada states that the CCLW was not aware that
there was any overlap or potential overlap between the Proposed Unsurveyed Drew

Harbour Indian reserve and the “white settler” interests.
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On January 6, 1887, Sayward applied to purchase the Rebecca Spit lot from the

provincial Crown under s 30 of the 1884 Crown Lands Act. Sayward’s application was

for 54 acres of land that became Lot 33. Sayward paid a 10 % deposit of $13.50.

Canada denies admits the allegations of fact in paragraph 15 of the Amended Declaration
of Claim that on January 29, 1887, the Surveyor General for British Columbia plotted

Priest’s survey. In further response, Canada states that en at some time before January

29, 1887 Priest prepared a survey plan of the Rebecca Spit lot from his 1884 field survey

notes. On or about January 29, 1887, the Surveyor General for British Columbia

assigned the lot number Lot 33 to the lot Sayward was applying to purchase.

Canada admits the allegations of fact in paragraph 16 of the Amended Declaration of
Claim. On February 10, 1888, the provincial Crown granted Lot 33, the Rebecca Spit lot.

Further in‘respons‘e, the provincial Crown granted Lot 33 to Sayward under the 1884

Crown Lands Act iﬁ consideration of the payment by Sayward of the sum of $135.

In response to the allegations of fact in paragraph 17 of the Amended Declaration of

Claim:

a) Canada admits that Canada did not protest any alleged overlap, between Lot 33 or

what became Lot 33 and the Proposed Unsurveyed Drew Harbour Indian reserve;

b) Canada denies that there was any such overlap, or any such definite overlap;
c) in the alternative that there was an overlap, and the overlap came to Reserve
Commissioner O’Reilly and the Indian Superintendent of British Columbia’s

attention, then:

i) this Would have come to their attention after the February 10, 1888

provincial Crown grant of Lot 33 to Sayward. Canada’s practice was to

check into Crown grants at the provincial Lands and Works Depattment at
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the time of allotment and at the time of survey. Canada was not aware of

any overlap until after the provincial Crown grant, by which time it was

too late for Canada to ask the CCLW to not allow the Crown grant. In

particular,:

A)

any claimed interest that the We Wai Kai Nation had in the lands in

any overlap was subject to previously-acquired rights under the

1884 Crown Lands Act and its predecessor legislation;_and

Reserve Commissioner O’Reilly and the Indian Superintendent of
British Columbia reasonably knew, in all the circumstances,
including the provincial Crown’s on-going obstructionist approach
in the establishment of Indian reserves when non-Aboriginal
interests were at stake, that the CCLW and the Licutenant
Governor of British Calunlbia would not agree to permit some or
all of Rebecca Spit to become part of the reserve because of the
February 10, 1888 provincial Crown grant to Sayward and the prior

“White settler” interests and. Reserve Commissioner O’Reilly and

the Indian Superintendent of British Columbia also reasonably

knew that contesting the validity of the provincial Crown grant to

Sayward, without the security of an approved survey, was not a

reasonable course of action to take as it would have resulted in

delay in establishing the reserve and in the potential for “white

settlers” to seek interests in the Proposed Unsurveyed Drew

Harbour Indian reserve lands to the detriment of the We Wai Kai

Nation. Accordingly, acting reasonably, they would not have

sought that redress.

in the event that O’Reilly had found out, after his allotment, about

Sayward’s later October 1886 notice of intention to purchase what became

Lot 33, then, similarly. he would have found out, before his allotment,

about Miller’s 1884 notice of intention to purchase what became Lot 33,
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and this would have led O’Reilly to find Priest’s Survey Posts and to not

allot any overlap; and

d) in practice, the CCLW’s formal approval of the surveyed reserve was required
wnder PC-OHC1880-1334 followed by the provincial Crown’s transfer of the

surveyed reserve’s underlying title to Canada before the proposed reserve could

be established and become a reserve within the meaning of an Indian Act and

before Canada gained discretionary control over the land.

2018. In response to the allegations of fact in paragraph 18 of the Amended Declaration of
Claim, Canada admits that on April 21, 1888, the Indian Reserve Commission surveyor
Ashdown Green instructed surveyor Skinner to survey the Proposed Unsurveyed Drew

Harbour Indian reserve.

2149, Canada denies the allegations of fact in paragraphs 19 and 20 of the Amended

Declaration of Claim except where expressly admitted in this Response. In further

response Canada states that:

a) Skinner field surveyed the proposed reserve on July 28, 1888 under-instructions
fromReserve Commissioner O Reilly. Skinner’s survey instructions (Skinner’s

Instructions) included the following:

i) “should you discover any error in which the sketches or minutes do not

agree with the land obviously intended to be given to the Indians, the spirit

and not the letter of the same is to be taken. Should any claim for which a

legal title exists have been encroached upon in error, you will be careful to

exempt it from the intended reserve as defined in the minutes. Should you

find it necessary to alter any course or distance, you will please report the

same to me as soon as convenient, stating yvour reasons for such alteration,

and enclosing a plan of the proposed deviation™:
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i) “Iblefore leaving Victoria, vou will supply yvourself with copies of ...

Crown grants and applications to pre-empt or purchase lands in the

vicinity of the reserves ...”: and

iii) “you must be governed by the Provinecial land regulations”; and

Canada admits that Skinner reported to Reserve Commissioner O’Reilly about
alterations to two other proposed reserves for the Laich kwil tach (Euclataw)
Indians, and did not report any “alteration” to the Proposed Unsurveyed Drew

Harbour Indian reserve.

Skinner knew about the February 10. 1888 provincial Crown grant to Sayward

and found Priest’s Survey Posts, marked bearing trees and blazed line at the

southern boundary line of Lot 33;

following Skinner’s instructions, O’Reilly’s Instructions and the approach in the

1884 Crown Lands Act, Skinner made the boundary line made by Priest’s Survey

Posts the northern boundary of the Indian reserve at the base of Lot 33. Skinner

then set his own boundary survey posts (Skinner’s Survey Posts) there; and

otherwise, Skinner field surveyed the proposed reserve generally following

Reserve Commissioner O’Reilly’s “rough” sketch and Minute of Decision.

Skinner’s surveyed reserve was larger in acreage (240.5 acres) than the acreage

lthat O’Reilly had estimated (210 acres). Slannerweould-have realized that there
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Canada admits the allegations of fact in paragraph 21 of the Amended Declaration of
Claim. Skinner prepared a survey plan of the reserve from his field survey notes and

O’Reilly approved the Drew Harbour Indian reserve (Surveyed Drew Harbour Indian

reserve) as surveyed in Skinner’s survey plan. On May 18, 1889, the CCLW approved

the Surveyed Drew Harbour Indian reserve (Surveyed-Drew Harbour Indianreserve) as

surveyed in Skinner’s survey plan.

In response to the allegations of fact in paragraph 22 of the Amended Declaration of

Claim, Canada admits that:

a) on August 14, 1914, the McKenna-McBride Commission issued a Minute of

Decision confirming the Surveyed Drew Harbour Indian reserve;

b) the Surveyed Drew Harbour Indian reserve was further confirmed in the
McKenna-McBride Commission’s final report and approved by BC OIC 1923-
911 on July 25, 1923 and by PC OIC 1924-1265 on July 19, 1924,

Canada denies the other allegations of fact. In further response, Canada states that while

the We Wai Kai Nation sought additions to other surveyed reserves before the McKenna-

10
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McBride Commission, the We Wai Kai Nation did not seek an addition to the Surveyed

Drew Harbour Indian reserve to add Rebecca Spit.
The Surveyed Drew Harbour Indian reserve was formally established as an Indian
reserve (Drew Harbour Indian Reserve) in 1938 when the provincial Crown transferred

the underlying title to Canada pursuant to BC OIC 1938-1036 on July 29, 1938.

In further response to the allegations in paragraphs 23 to 26 of the Amended Declaration

of Claim, the We Wai Kai Nation were a party to the claims decided by the Supreme
Court of Canada in Wewaykum Indian Band v Canada, 2002 SCC 79 (Wewaykum). That

decision decided that the reserves in question were not established, and did not become

-reserves within the meaning of an Indian Act, until BC OIC 1938-1036 on July 29, 1938.

The principle of res judicata applies to the We Wai Kai Nation and the We Wai Kai

Nation are precluded from taking a position inconsistent with the findings in Wewaykum.

Canada Did Not Breach Any Statutory Duty

Canada did not breach any alleged statutory duty in the circumstances of this case. In

particular:

a) PC OIC 1880-1334, O’Reilly’s Instructions and Skinner’s Instructions, which
governed the roles of O’Reilly, Skinner and the CCEW in the process leading to

the formal establishment of Drew Harbour Indian Reserve in 1938, was-an were

exercises of federal prerogative powers, not an-exercises of statutory powers;

b) Canada denies that the Proposed Unsurveyed Drew Harbour Indian reserve and
the Surveyed VDI'eW Harbour Indian reserve were Indian reserves within the
meaning of the Indian Act, RSC 1886, c 43, as amended, or the Indian Act, RSC
1906, ¢ 81, as amended. The Surveyed Drew Harbour Indian reserve did not

become an Indian reserve within the meaning of the ndian Act until the

11
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provincial Crown transferred the Surveyed Drew Harbour Indian reserve’s

underlying title to Canada in 1938; and

c) the relevant Indian Acts did not set out any statutory requirements for the
establishment of Drew Harbour Indian Reserve, or for the protection of any
interest in the Proposed Unsurveyed Drew Harbour Indian reserve or the

Surveyed Drew Harbour Indian reserve.

Canada Did Not Breach Any Fiduciary Duty

No federal Crown fiduciary duty arose from the alleged facts. In particular:

- a) no federal Crown fiduciary duty arose before the CCLW formally approved the

surveyed reserve (that is, the Surveyed Drew Harbour Indian reserve). During

that time period:

i) the We Wai Kai Nation did not have any specific, cognizable Aboriginal
interest in Rebecca Spit being part-of the Surveyed Drew HarbourIndian

reserve arising from O’Reilly’s allotment of the Proposed Unsurveyed

Drew Harbour Indian reserve;

ii) the We Wai Kai Nation did not at any relevant time put Canada on notice
that the We Wai Kai Nation wanted some or all of Rebecca Spit to be in
the Surveyed Drew Harbour Indian reserve, or otherwise rely on Canada
to include some or all of Rebecca Spit in the Surveyed Drew Harbour

Indian reserve;

iii) Canada did not have a private-law-like discretionary control over whether
Rebecca Spit would be included in the Surveyed Drew Harbour Indian
reserve. At the time Canada was also acting in furtherance of the public

interest in providing for settlement of “White settlers”. Canada is no

12
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ordinary fiduciary and wears many hats and represents many interests and
Canada denies that any action in furtherance of this public interest gave
rise, in the circumstances, to any fiduciary duty owed to the We Wai Kai

Nation;

Canada refers back to the pleading at paragraph 19 of this Amended

Response;

terpredecesorteshdaron: and

Canada was not under a private-law-like undertaking to seek to include

Rebecca Spit in the Surveyed Drew Harbour Indian reserve;

the approval in or before 1889 by O’Reilly and in 1889 by the CCLW of

the Surveyed Drew Harbour Indian reserve crystallized anv cognizable

Aboriginal interest arising from the Proposed Unsurveyed Drew Harbour

{3 2 o358

Indian reserve.
i 5 133 £ ace?? 1 P B Y
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g , fhafisctiaen d {40 Wo Pt Foal Matiess and

vi)  hewever; from a practical and functional point of view, Reserve
Commissioner O’Reilly, including Skinner under him, acted as an agent of

the provincial Crown when “white settler” interests were at stake; and
b) no federal Crown fiduciary duty arose after the CCLW formally approved the

surveyed reserve, the Surveyed Drew Harbour Indian reserve. The Surveyed

Drew Harbour Indian reserve did not include Rebecca Spit.

2825. Evenif In the alternative that a fiduciary duty did arise before the CCLW formally

approved the surveyed reserve, then Canada acted reasonably in the circumstances and

denies any breach of that fiduciary duty.
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Acquiescence and Consent

In the event that Canada breached any alleged duty, then the We Wai Kai Nation
acquiesced in and/or consented to the fact that the Surveyed Drew Harbour Indian reserve

and the Drew Harbour Indian Reserve did not include Rebecca Spit.

Damages

Canada denies that the We Wai Kai Nation suffered any loss or damages caused by any

alleged breach of duty by Canada.
Canada pleads and relies on section 20 of the 4ct.

In the event that that Canada breached any alleged duty causing damages to the We Wai
Kai Nation then Canada says that the We Wai Kai Nation failed to mitigate those

damages.

Apportionment of Liability

. In the event that there was any fault in the reserve allocation process that caused the We

Wai Kai Nation any alleged loss of the inclusion of some or all of Rebecca Spit in the

reserve then:

a) the provincial Crown was solely responsible for that loss; and
b) in the event that Canada is found liable for any damages for an alleged breach of
duty then:

15
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i) the provincial Crown also caused or contributed to the acts or omissions
relied on by the We Wai Kai Nation under s 14 (1) of the 4ct, or to the loss
arising from those acts or omissions, and Canada pleads and relies on s 20

(1) (i) of the Act; and

i) the We Wai Kai Nation was also at fault for causing the damages and
Canada pleads and relies on ss 1 and 2 of the Negligence Act, RSBC 1996,
¢ 333, as amended and the sub paragraph of this Response that is
immediately above this subparagraph. Particulars of the We Wai Kai
Nation’s contributory negligence include failure to exercise due diligence
in that the We Wai Kai Nation did not advise Canada at any reasonable
time that the We Wai Kai Nation wanted Rebecca Spit included in the

Surveyed Drew Harbour Indian Reserve.

X Relief

3431+, Canada seeks to have the claim dismissed in its entirety, with costs in accordance with ss

13 (1) and (2) of the 4ct and Part 14 of the Specific Claims Tribunal Rules of Practice

and Procedure. J

Dated: September19,2014 April 15,2016 ’ |

Signatu‘{e of

[ ] Respondent lawyer for Respondent
William F. Pentney,

Deputy Attorney General

Per: John Russell

Department of Justice

British Columbia Regional Office

16
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Vancouver, BC V67 259
Attention: John Russell

Fax number address for service: (604) 666-2710

E-mail address for service: please send to all of:

john.russell@justice.ge.ca

isabel.jackson(@justice.gc.ca

sara.korvtowski(@justice.gc.ca

lauren.situ@justice.gc.ca
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