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Claimant (R. 41(a))

1. The Claimant, Metlakatla Indian Band (“Metlakatla”) confirms that it is a
First Nation within the meaning of s. 2(a) of the Specific Claims Tribunal

Act, in the Province British Columbia.

I. Conditions Precedent (R. 41(c))

2. The following conditions precedent as set out in s. 16(1) of the Specific

Claims Tribunal Act, have been fulfilled:

16. (1) A First Nation may file a claim with the Tribunal only if
the claim has been previously filed with the Minister and

(a) the Minister has notified the First Nation in writing of his
or her decision not to negotiate the claim, in whole or in part.

3. Metlakatla filed the Cloyah Indian Reserve No. 5 (“I.R. No. 5” or the
“Reserve”) Claim with the Specific Claims Branch (*SCB”) on January 31,
2008. That Claim raised three allegations: (1) improper survey of I.R. No.
5; (2) expropriation of a portion of I.R. No. 5 for a highway; and (3)
improper surrender of I.R. No. 5. The Claim herein relates only to the

improper survey of I.R. No. 5 (“the Claim”).

4. On July 27, 2010 the SCB provided Metlakatla with additional documents

arising from the SCB’s confirming research process.
5. On July 25, 2011, Canada advised Metlakatla that it rejected the Claim.

[l Claim Limit (Act, s. 20(1)(b))

6. For the purposes of this Claim, Metlakatla does not seek compensation in

excess of $150 million.

V. Grounds (Act, s. 14(1))

7. The following are the grounds for the Claim, as provided for in s. 14 of the

Specific Claims Tribunal Act:
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c) a breach of a legal obligation arising from the Crown’s
provision or non-provision of reserve lands, including
unilateral undertakings that give rise to a fiduciary obligation
at law, or its administration of reserve lands, Indian moneys
or other assets of the First Nation.

V. Allegations of Fact (R. 41(e))
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8. O'Reilly allotted I.R. No. 5 by his October 29, 1881 MOD which stated:

A Reserve of 120 acres (approximately), situated at the mouth of
“Cloyah” river, on the Western shore of the Tsimpsean Peninsula.
Commencing at a Spruce marked “Indian Reserve”, and running
West 20 chains; thence South 30 chains; thence East 60 chains;
thence North 30 chains; and thence West to place of
commencement.

Fishery

The exclusive right of fishing in Clo-yah river for a distance of 1 1/2
miles from its mouth, is reserved.

9. Tuck surveyed the allotment of I.R. No. 5 in October 1887.
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10.

11.

12.

13.

O’Reilly sent the survey plan of I.R. No. 5 to the Chief Commissioner of
Lands and Works (CCLW) for approval by letter dated January 18, 1892.

The CCLW approved the survey plan of I.R. No. 5 on January 26, 1892.

I.R. No. 5, as surveyed in 1887 and approved in 1892, was about 80 acres

in area.

I.R. No. 5 is the land above the high water mark as set out within the two

vellow rectangles on the plan in Figure 1 below. The lower rectangle is

immediately to the west of the red square.
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VH VI Agreement on Validity

14.

Metlakatla and Canada have agreed, for the purposes of this proceeding

only, as follows:

the Claim is valid for approximately 40 acres additional to the Reserve and

no more. The additional land (“Additional Land”) is above the high water

mark as set out within the red square and attached blue rectangle

immediately to the east of the red square in Figure 1 below. The red

square contains approximately 31 acres of land above the high water

mark. The blue rectangle contains 9 acres of land.

|.R. No. 5 plus the Additional Land creates an approximately 120 acre

reserve (the “Agreed Reserve™);

Canada admits that Metlakatla has a 100% beneficial interest in the

Agreed Reserve; and

Metlakatla will provide Canada with the indemnity and release provided for

in s. 35 of the Specific Claims Tribunal Act when there is a resolution of

the amount of compensation, such as when the parties reach settlement in

respect of the appropriate compensation for the Additional Land, or

compensation is awarded by the Tribunal.
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Figure 1

15. The Tribunal is to determine the amount of compensation for Metlakatla's

loss of the Additional Land.

16. In an April 8, 1882 letter to the Superintendent General for Indian Affairs

(“SGIA"), O'Reilly noted that the Reserve was to include Metlakatla's

fishing station as well as the lands on which they had built their homes

and a church.
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17. Metlakatla says it is entitled to compensation under subsections 20(1) (q)
and (h) of the Specific Claims Tribunal Act.

All of which is respectfully submitted.

Ui

Dated:  August17-2015 April 28, 2020 ? Rt B e

Krista Robertson

Mandell Pinder LLP

Barristers and Solicitors

422 - 1080 Mainland Street
Vancouver, BC V6B 2T4

Tel: 604.681-4146 566.8564
Fax: 604.681.0959
marakrista@mandellpinder.com
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