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Claimant

The Respondent, Her Majesty the Queen in right of Canada (Canada), admits that the
Claimant, the Metlakatla Indian Band, is a First Nation within the meaning of s 2 of the
Specific Claims Tribunal Act (Act).

Conditions Precedent

Canada admits the allegations of fact in paragraphs 2 to 5 of the Amended Declaration of

Claim.

P/ The Establishment of Cloyah Indian Reserve

Canada admits the allegations of fact in paragraph 8 of the Amended Declaration of

Claim. In particular, O’Reilly recommended the creation of a Cloyah reserve by his
October 29, 1881 MOD which stated:

A Reserve of 120 acres (approximately), situated at the mouth of “Clo-
yah” river, on the Western shore of the Tsimpsean Peninsula.
Commencing at a Spruce marked “Indian Reserve”, and running West 20
chains; thence South 30 chains; thence East 60 chains; thence North 30
chains; and thence West to place of commencement.

Fishery

The exclusive right of fishing in Clo-yah river for a distance of 1 1/2 miles
from its mouth, is reserved.

10: O’Reilly exceeded his authority in the event that he recommended the allotment of
exclusive fishing rights, as distinct from a reserve or fishing station on unsubmerged
lands, as part of the proposed Indian reserve. In addition, it was not Canada’s policy to
approve, and Canada did not approve, the allotment of exclusive fishing rights as part of
proposed Indian reserves. These are relevant background matters that are not raised as

issues in this proceeding.



10.

11.
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Canada admits the allegations of fact in paragraph 9 of the Amended Declaration of

Claim. In particular, Tuck surveyed the allotment at Cloyah in October 1887.

Canada admits the allegations of fact in paragraph 10 of the Amended Declaration of

Claim. In particular, O’Reilly sent the survey plan of the proposed Cloyah reserve to the

Chief Commissioner of Lands and Works (CCLW) for approval by letter dated January
18, 1892.

Canada admits the allegations of fact in paragraph 11 of the Amended Declaration of

Claim. In particular, the CCLW approved the survey plan of the proposed Cloyah reserve

on January 26, 1892 (Provisional Cloyah Indian Reserve).

Canada admits the allegations of fact in paragraph 12 of the Amended Declaration of

Claim. In particular, the Provisional Cloyah Indian Reserve, as surveyed in 1887 and

approved in 1892, was about 80 acres in area.

29 Canada says denies that the Provisional Cloyah Indian Reserve was not an Indian
reserve within the meaning of the Indian Act, RSC 1886, ¢ 43, as amended (1886 Indian
Act) or an Indian reserve within the meaning of the Indian Act, RSC 1906, c 81, as
amended (1906 Indian Act) ..

particularthe The Provisional Cloyah Indian Reserve was formally created as an Indian

reserve for the use and benefit of the Metlakatla Indian Band in 1938 when the provincial
Crown transferred the underlying title to Canada pursuant to BC Order-in-Council 1036
dated July 29, 1938.

Canada admits the allegations of fact in paragraph 13 of the Amended Declaration of

Claim. In particular, Cloyah Indian Reserve is the land above the high water mark as set

! The 1906 Indian Act did not come into force until January 31, 1907.
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out within the two yellow rectangles in Figure 1 below. The lower rectangle is

immediately to the west of the red square.

FIGURE 1

v Agreement on Validity

12. Canada admits the allegations of fact in paragraph 14 of the Amended Declaration of

Claim. In particular, Metlakatla and Canada have agreed, for the purposes of this

proceeding only, as follows:

a) the claim is valid for approximately 40 acres additional to the Cloyah Indian

Reserve, and no more. The additional land (Additional Land) is above the high

water mark as set out within the red square and attached blue rectangle

immediately to the east of the red square in Figure 1 above. The red square

contains approximately 31 acres of land above the high water mark. The blue

rectangle contains 9 acres of land;




13.

14.

15.
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b) Cloyah Indian Reserve plus the Additional Land creates an approximately 120

acre reserve (the Agreed Reserve);

c) Canada admits that Metlakatla has a 100% beneficial interest in the Agreed

Reserve; and

d) Metlakatla will provide Canada with the indemnity and release provided for in

s.35 of the Specific Claims Tribunal Act when there is a resolution of the amount

of compensation, more particularly when the parties reach settlement in respect of

the appropriate compensation for the Additional Land, or compensation is

awarded by the Tribunal.

Compensation

The Tribunal is to determine the amount of compensation for Metlakatla’s loss of the
Additional Land.

Canada admits the allegations of fact in paragraph 16 of the Amended Declaration of
Claim only insofar as, in an April 8, 1882 letter to the SGIA, O’Reilly noted that the

allotted reserve was a “fishing station, and summer residence” with “a small church and a

few houses”.

32 Northwest Coast Indian Agent C.C. Perry gave evidence before the McKenna
McBride Commission on December 17, 1915 about the Provisional Cloyah Indian
Reserve. Perry stated that there were no houses on the reserve. He stated that the reserve
was used as a fishing station and that the Indians "put up a sort of tent house and they fish
there for commercial purposes under drag seines.” He confirmed that the reserve was "an

important fishing station” and that the timber was merchantable.
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16. 35.  The Metlakatla Indian Band surrendered Cloyah Indian Reserve in its entirety in

1949 (Surrender).

17. Canada says that the Metlakatla Indian Band would have surrendered the Agreed Reserve

in its entirety in 1949 if the Agreed Reserve had been the approved surveyed reserve.

18. In the Indian Agent’s 1949 reporting letter on the surrender, the Indian Agent stated that

the reserve was wild land in its entirety. The Indian Agent went on to state:

The land in question has no other possible use to these Indians. It is mostly
heavy rock with sparse timber and is largely mountainside. The value of
the reserve to the Indians in the past was that it hold [sic] a valuable
fishing creek which has long ceased to be used by them other than for food
fish. The movement of commercial fish boundaries by the Dominion
Fisheries Department alienated this area as worthwhile fishing for these
people. In the past 10 years the Council informed me that none of the
Metlakatla people even bothered to get food fish from this creek. The
Council was informed that any sale to the Cellulose Co. would be made
subject to the northern [sic] B.C. Power right-of-way across this reserve.
The surrender has been carefully taken and a great deal of time given to
making sure that the Indians know what they are doing. They are a highly
intelligent lot and in view of their impending enfranchisement were
perfectly satisfied that they are making a worthwhile deal in surrendering
the reserve, for sale.

VI X Relief

19. 4% Canada pleads and relies on section 20 of the Act. Canada says that the claim should be

compensated looking to the unimproved market value of the Additional Lands at the time of

the Surrender, together with the value of the loss of use of the Additional Lands from the date

the CCLW approved the survey plan of the proposed Cloyah reserve on January 26, 1892 to the

time of the Surrender, both brought forward to the current value of the loss.




SCT File No.: SCT - 7001 -15




SCT File No.: SCT - 7001 -15




SCT File No.: SCT - 7001 -15




SCT File No.: SCT - 7001 -15




SCT File No.: SCT - 7001 -15

10



SCT File No.: SCT - 7001 -15

11



SCT File No.: SCT - 7001 -15




SCT File No.: SCT - 7001 -15

13



SCT File No.: SCT - 7001 -15

14



SCT File No.: SCT - 7001 -15

15



SCT File No.: SCT - 7001 -15

16



SCT File No.: SCT - 7001 -15

Respondent’s address for service:

Fax number address for service:

ATTORNEY GENERAL OF CANADA

Department of Justice Canada
British Columbia Regional Office
900 - 840 Howe Street
Vancouver, BC V6Z 259

Fax: 604-666-2710

Per: John Russell
Peri Smith
Tel: 604-666-5747
Email: john. russell@justice.gc.ca

Solicitor/counsel for the Respondent

Department of Justice
900 — 840 Howe Street
Vancouver, BC V6Z 289
Attention: John Russell
(604) 666-2710

E-mail address for service: please send to all of:

john.russell@justice.gc.ca
aanareddyiiustce ec.ea

peri.smith@)justice.ge.ca
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