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I. Claimant (R. 41(a)) 

1. The Claimant, Kitasoo Xai'Xais Nation ("K itasoo Xai ' Xais) confirms that it is a 

First Nation within the meaning of s. 2(a) of the Spec[fic Claims Tribunal Act, in 

the Province of British Columbia. 

II. Conditions Precedent (R. 4l(c)) 

2. The following conditions precedent as set out in s. 16(1) of the Specific Claims 

Tribunal Act, have been fulfilled: 

16. (1) A First Nation may file a claim with the Tribunal only if the claim has 

been previously filed with the Minister and 

(a) the Minister has notified the First Nation in writing of his or her 

decision not to negotiate the claim, in whole or in part; 

3. On Apri l 27, 2012, Kitasoo Xai'Xais caused its Royal Commission on Indian 

Affairs Additional Land Applications Specific Claim (the "Claim") to be sent to 

the Canada. 

4. On June 1, 2012, Canada advised Kitasoo Xai 'Xais that the Claim had been filed 

with the Minister on May 2, 2012. 

5. On February 2, 2015 , Canada advised Kitasoo Xai 'Xais that the Minister had 

decided to not negotiate the Claim. 

III.Claim Limit (Act, s. 20(l)(b)) 

6. For the purposes of the Claim, Kitasoo Xai 'Xais does not seek compensation in 

excess of $150 million. 
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IV. Grounds (Act, s. 14(1)) 

7. The following are the grounds for the Claim, as provided for in s. 14(1) of the 

Spec(fic Claims Tribunal Act: 

(c) a breach of a legal obligation arising from the Crown' s provision or non­

provision of reserve lands, including unilateral undertakings that give rise to 

a fiduciary obligation at law, or its administration of reserve lands, Indian 

moneys or other assets of the First Nation. 

V. Allegations of Fact (R. 41(e)) 

Indian Reserve Creation in British Columbia 

8. When British Columbia entered into Canada in 187 L it did so in accordance with 

the Terms of Union. 

9. Pursuant to Article 13 of th~ Ter_ms of Union_,i;;,__ana_da unde!took the responsibili!Y 

as exclusive intermediary with British Columbia in advancingJh_e Indian J.n!s:.rest 

in having Crown land in British Columbia set apart as reserve land. British 

Columbia agreed to convey tracts of land for Indian reserveJlblU;>_()S_es to Ca1rng~ 

"in trust for the use and benefit of the Indians." Article 13 further provided that 

where Canada and British Columbia could not agree on the quantity of land to be 

gn:mt~d. "the matter shall be refen-ed for the decision of the Secretary of State for 

the Colonies." 

Indian reserve creation in British Columbia spanned in excess of 60 years, 

from 1871to1938. 

11 = ~ Provincial legislation during the 1871 to 193 8 period included a general 

prohibition preventing Indigenous people from pre-empting land. 
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~. Tke fueieral ge·,·ernrneat \Vas tke €lH€l lEJsive iatermeeiiary l':letv;eea 

lneiige11et1s r:iootJle anei the Prnvinee ef British Celt1H11Jia in the reserve ernatiel'l 

fW€l€l€lSS. 

Indian reserves were initially set aside by the Indian Reserve Commission, 

established by the federal government and the Province of British Columbia to, 

inter alia, fix and determine for each Indian Nation the number, size and location 

of reserves. 

The federal government and the Province of British Columbia had 

difficulty agreeing about the size and number of reserves to be created in British 

Columbia. 

14. ~ To resolve this impasse, the federal govermnent and British Columbia 

created the Royal Commission on Indian Affairs in 1912. 

Kitasoo Xai 'Xais Reserves 

Kitasoo Xai 'Xais occupies a Territory and holds reserves in and around 

Klemtu, British Columbia. 

16. ~ In 1882 Reserve Commissioner O'Reilly set aside two reserves for 

Kitasoo Xai'Xais: 1 Kitasoo IR No. 1 at Klemtu and Canoona IR No. 2 at the 

mouth of the Canoona River. 0 'Reilly also gave Kitasoo the right to fish the 

Canoona River, for a distance of two miles from its mouth. 

1 At that tim e Kitasoo Xai 'Xais were sometimes referred to as the China Hat Indi ans. 
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Royal Commission on Indian Affairs 

In 1912, Canada and British Columbia established the Royal Commission 

on Indian Affairs, pursuant to an Agreement between Special Reserve 

Commissioner J.A.J. McKenna, on behalf of the federal government, and Sir 

Richard McBride, Premier of the Province of British Columbia (the "Royal 

Commission"). 

The Royal Commission process represented the Kitasoo Xai'Xais' last 

opportunity to secure an adequate reserve base. As the final investigation into 

the reserve creation process in British Columbia, the Royal Commission was 

established to "settle all differences between the Government of the Dominion 

and the Province respecting Indian lands and Indian Affairs generally in the 

Province of British Columbia". 

19. ~ The Royal Commission was tasked with determining the land needs of the 

various Indian bands in British Columbia and making recommendations for the 

creation, expansion or reduction of reserves to meet those needs. 

To fulfill this task, the Royal Commission travelled throughout the 

Province of British Columbia and met with the various Indian bands to discuss 

their existing reserves and their requests for additional lands. The Royal 

Commission sought information from both Indian bands whose reserve interests 

and needs they were inquiring into, and from Canada's representatives 

responsible for the management of Indians and lands reserves for Indians: the 

Inspector of lndian Agencies and the Indian Agents. 

21. The Ro al Commission on Indian Affairs released its re ort in June 1916 the - ····-- --·-- ·-·· - - ·-· 

" 1916 RClA Re ort" recommendin! various ad·ustments to the 

size of lands reserved for Indian Bands. 
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24L l !1J,2~Q~jJL~l,~1forLtQJT =,E.!_l}Q r~?-0 I v~_dis11g1~s:;~m-~~1!2=Gom;~JliDKlhe_Q1lflllti1Y 

~U--d __ ~j~filld__s_r_y~fY~=g f Q-LJ nc_li~n ,af!nds ~ ~JJ-QQf!=ctnd B_riti.sh .. Cqllli:npi a_C1.[t.~_ed 

!_()_c.L12tQcedu_re wher~b.Y each_ gqy~rnment would -~_p_p() iI_!t a re_12resenJative to 

review th~J.916 RC..IA. _Re~ort and propose aJl.!_~!)dments as necessary. Canada 

gppointed W.E. Ditchburn and British Columbia appointed J.W. Clark (the 

"Ditchburn Clark Review"). 

23. The 1.916 RCIA Repo1i was eventually amended in accordance with .the 

r,e_QQfillfil..n_datiQn..s_ QfJ.l1~ D itG.bb.lli:.1LClm:k_g,~y_~_w _L!he ''F ina1R<tc.1~9rt~t 

24. The Final Repo1i was approved by British Columbia bL Order-in-CouQcil on 

July 26, 1923 and by Canada by Order-in-Council on July 19. 1924. 

Role of Canada's Indian Agents in Royal Commission. Process 

Canada's Indian Agents were charged with various duties. First and 

foremost, they were given the duty to protect the interests of the Indians under 

their charge. The Indian Agents were also required to protect the Indians in the 

possession of their lands, fishing and other ri ghts, to prevent trespass upon or 

interference with the same, and to make periodic visits to the Indians. 

The process followed by the Royal Commission was one that relied 

heavily on information provided by Canada and Canada's Indian Agents. 

When the Royal Commission could not visit remote reserves, it relied, 

inter alia, on information provided by Indian Agents. 

28 . ~ After the Royal Commission visited reserves and met with Indian bands, 

it examined the Inspector oflndian Agencies and the Indian Agent ("Canada's 

Agents") under oath. 
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The Inspectors of Indian Agencies and the Indian Agents accompanied 

the Commissioners through their respective Agencies. 

During the winter months, the Roya l Commission met with Canada 's 

Agents to obtain additional detailed information about reserves and additional 

land applications. 

The Royal Commission generall y fo llowed the Indian Agent's 

recommendations when deciding whether or not to grant additional land 

applications. For the 44 additional land applications in the Bella Coola agency 

spoken to by Indian Agent Fougner, the Royal Commission only deviated from 

his recommendations once. 

Royal Commission Meeting with Kitasoo Xai'Xais 

32.#. On September 12, 191 2 Kitasoo Xai 'Xais had submitted a letter to 

Commissioner McKenna with a li st of land~ that Kitasoo Xai 'Xais sought for 

reserves. These la.1}ds were used anc:J occupi~d byJfil! Kitasoo Xai 'Xais for 

generat(on~ . 

On July 16, 1913 the Royal Commission's Secretary wrote to Indian 

Agent Fougner, advising of the Royal Commission 's impending visit to the Bella 

Coola agency. 

34: ~. The Royal Commission met with Kitasoo Xai 'Xais on August 26, 1913 . 

At the time of its meeting with Kitasoo Xai 'Xais, the Royal Commission had the 

September 12, 191 2 list of Kitasoo Xai 'Xais additional land applications. 

Canada' s Agents fa iled to prepare themselves or Kitasoo Xai'Xais for 

their meetings with the Royal Commi ssion. 
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,1.6_, ~ The Kitasoo Xai 'Xais were unable to locate their additional land 

applications on the Royal Commission 's maps. As a result, the Royal 

Commission arranged for Mr. Tyson, the Inspector of Indian Agencies, and Indian 

Agent Fougner to "make proper enquiries from the Indians, with a view to 

locating these several places''. 

Information Provided by Canada's Agents 

Canada's Indian Agent Fougner travelled throughout the Bella Coola 

Agency of the Royal Commission. 

38. ~. The Royal Commission interviewed Indian Agent Fougner on September 

4, 1913 . During this interview, Mr. Fougner stated that the Kitasoo Xai'Xais were 

"worse off'' with respect to the allocation of fishing stations than other First 

Nations. 

On September 27, 1913 , Mr. Young, counsel for the Dominion, reported 

that plans had been handed to Mr. Tyson and Mr. Fougner for the purpose of 

locating the Kitasoo Xai'Xais additional land applications. 

On September 27, 1913 , the Royal Commission sent a letter to Inspector 

oflndian Agencies Tyson, reminding him of his and Indian Agent Fougner' s task 

- to make proper enquiries from the Indians with a view to locating the additional 

land applications - and asking them to make the necessary inquiries forthwith. On 

September 29, 1913, Mr. Tyson informed the Royal Commission that he had not 

been able to gather the required information . 

On September 30, 1913, the Royal Commission wrote to Mr. Tyson again, 

requesting him to attend to the matter of locating the Kitasoo Xai 'Xais additional 

land applications on the plans. 
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On November 7, 1913, the Royal Commission sent Mr. Tyson a te legram 

requesting infonnation on the Kitasoo additional land applications. 

On November 12 and 13, 1913, Mr. Tyson was interviewed by the Royal 

Commission in Victoria. He advised the Royal Commission that he visited eight 

of the ten sites Kitasoo Xai'Xais were seeking as additions to reserve. In addition 

to the original additional land applications, he provided the Royal Commission 

with a number of other sites Kitasoo Xai 'Xais had requested. 

44. ~ After their November 12 and 13, 1913 meetings with Mr. Tyson, the Royal 

Commission informed the BC Department of Lands of 11 parcels of land which 

should be reserved for Kitasoo Xai 'Xais. 

45. ~ The Royal Commission interviewed Indian Agent Fougner again on 

September 10, 1915. At that time, Indian Agent Fougner was unable to provide 

information about the Kitasoo Xai 'Xais additional land applications, stating that 

he had no personal knowledge about the applications. He offered, however, to try 

to make "a personal examination of all the land covered by all applications on the 

Coast" and repo11 back to the Royal Commission. 

46.~ On November 18, the Royal Commission wrote to Indian Agent Fougner, 

inquiring whether he had completed the investigations he undertook. 

On November 24, 1915, Indian Agent Fougner advised the Royal 

Commission that he had now "looked into the wants of the Indians at China Hat 

[Kitasoo Xai 'Xais] and Hartley Bay as to new reserves in accordance with the 

wishes of the Commission". 

On December 9, 1915, the Royal Commission interviewed Indian Agent 

Fougner for the third time, expecting him to have visited and informed himself 

about the Kitasoo Xai 'Xais additional land applications. 
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At this interview, Indian Agent Fougner provided the Royal Commission 

with a list of further additional land applications based on his interactions with 

Kitasoo Xai 'Xais. 

In total , Kitasoo Xai 'Xais had 32 additional land applications. These 

consisted of fishing stations, hunting bases, gardens and old village sites, and 

many included from one to three houses. 

The Royal Commission asked Indian Agent Fougner about each of the 

now 32 additional land applications of Kitasoo Xai 'Xais. Indian Agent Fougner 

recommended against additional land application numbers 14, 15, 16, 17, 18, 20, 

26, and 28 because he had not visited them and consequently did not recommend 

them. In addition, Indian Agent Fougner recommended against additional land 

application numbers 21 , 22, 24, 25, 29 and 30, with no explanation or further 

information to support this recommendation. 

Royal Commission Determination 

In the 1916 RCIA Report. the Royal Commission allotted a total of 12 

new reserves to Kitasoo Xai'Xais. They did not allot reserves over any of the 

sites Indian Agent Fougner recommended against. 

Where land was available, the Royal Commission deviated from Indian 

Agent Fougner' s recommendation on the Kitasoo Xai'Xais additional land 

applications in only one instance: despite Indian Agent Fougner' s 

recommendation that additional land application No. 19, for Laich Mussel Inlet, 

should be granted, the Royal Commission determination was that the reserve was 

not required. 
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In two instances where Indian Agent Fougner recommended the allotment 

of a reserve, the Royal Commission declined to grant the additional land 

application because the land was unavailable. 

In every instance where Indian Agent Fougner recommended against the 

allotment of a reserve, the Royal Commission declined to grant the additional 

land application. 

~-6. hJterJ!lyJlQ.Y=<!L~on:imission releas~d the 1916,,_R~LARetl2ILJJ1~J5jtsQSLXai 2~~~ 

.c_QDtiJJJ1edJ:..QJ _e_g11_e.&1bat those lands us_ed and QCC!JJ2ied be gru_nted as re§e.rv~ 

lands. 

57. In August 1922, the Kitasoo Xai'Xais met with a representative of the Allied 

Tribes requesting that certain previously applied for sites be granted as additional 

res_erve lands~ 

58. The Allied Tribes_subrnitted the Kitasoo :{(a,i'Xai~_req11est for additipnal reserve 

lands 1Qtb...e_Dj-1Qbfilirn Clark Review. 

59. I?.itcf!!mrn recg_rnmended that 10 acres at each of 5 additional sit~s be_~proved. 

Clark objected to the inclusion of any additional sites for the Kitasoo Xai 'Xais. 

60~ Ultim_g._t.cly-+=Canada agree_d with Clark' s recornmend_ations aod the_Ditchburn 

CJl:lJ:k.R~Yi~sv _ _d.i_dJ1QLSYPP_QilJhe_i11d_y_s_jpJJ_filanx_.addi:tiQnfil_sites. __ farJJ1eJ~itasQQ 

2(;fil:X~J=§ , 

61.Jn the Final R~_p9rt iJh~ re '0.:'ereno ainendments to the 1916 R<:;:IA Report in 

relation to the Kitasoo Xai 'Xais additional lands 
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VI. The Basis in Law on Which the Crown is said to have failed to meet or 

othenvise breached a lawful obligation 

Canada breached its fiduciary ob ligation to Kitasoo Xai 'Xais in the 

context of the Royal Commission process, resulting in the non-provision of 

reserve lands. 

Kitasoo Xai'Xais had a cognizable interest in the land it identified to the 

Royal Commission and to Canada' s Agents in its additional land applications. 

As a fiduciary , Canada had an obligation to ensure that Kitasoo Xai'Xais' 

cognizable interests in land were protected throughout the reserve creation 

process. 

65. ~ The Royal Commission specifically instructed Inspector oflndian 

Agencies Tyson and Indian Agent Fougner to provide additional information 

about the additional lands sought by Kitasoo Xai 'Xais, and Mr. Tyson and Agent 

Fougner undertook to provide this information. Not once did Canada' s Agents 

suggest to the Royal Commission that providing this additional information was 

beyond their mandate or not in keeping with their relationship to Kitasoo 

Xai 'Xais or other obligations they may have fe lt they had. 

By virtue of his mandate, Indian Agent Fougner was specifically 

instructed to, first and foremost, protect the interests of the Indians under his 

charge. 

Canada's Agents had agreed to investigate the Kitasoo Xai'Xais additional 

land applications further and provide information to the Royal Commission. As a 

result of this undertaking, they owed a fiduciary obligation to Kitasoo Xai ' Xais to 

represent the interests of Kitasoo Xai 'Xais in the Royal Commission process. 
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Kitasoo Xai 'Xais was dependent upon Indian Agent Fougner to provide 

accurate and adequate information to the Royal Commission. Kitasoo Xai 'Xais 

had only one opportunity to meet with the Royal Commission. At that time, 

Kitasoo Xai 'Xais was unable to locate their additional land application on the 

Royal Commission maps. 

The Royal Commission directed Canada's Agents to work with Kitasoo 

Xai 'Xais to locate those lands and provide this information to the Royal 

Commission. 

As a result of how the Royal Commission carried on its business, and the 

role that Canada ' s Agents played in the Royal Commission process, Kitasoo 

Xai 'Xais was peculiarly vulnerable to how Canada's Agents exercised their 

discretion in performing the tasks assigned to them by the Royal Commission and 

in making representations with respect to Kitasoo Xai'Xais' additional land 

applications. 

Canada's Agents had an opportunity and ability to affect the outcome of 

the Royal Commission process. 

74= ~ The representations that Canada's Agents made to the Royal Commission 

between 1913 and 1915 had a direct impact on the final outcome of the Royal 

Commission process and on the reserve base of the Kitasoo Xai 'Xais. 

Canada 's Agents failed to complete their allotted task in a manner 

befitting a fiduciary. Indian Agent Fougner advised the Royal Commission that he 

had obtained the necessary information. When he met with the Royal Commission 

however, he disclosed that ~ith~ he had not visited the various lands sought by 

Kitsoo Xai 'Xais and_~r~fQ,r~_,did OQUS!_C-9JDm_s.;11dobor simQJY did nQt recom1penq 

~h.<2.!:!LCII! _ f1:1_ 1J.h.~ L~!:!?~Q!-1- Ile theH rne0mmencled agaiHst Hrn gnrnting €lf 

reserves €lver these lancls fieeato1se he hacl fl€lt e0therecl t0 visit them. 
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Indian Agent Fougner ' s actions were in direct contravention of the 

instructions to Indian Agents, generally, and the instructions issued to him by the 

Royal Commission; instructions he accepted without protest. 

75 . ~ Canada's Agents, in particular Indian Agent Fougner, failed to act 

diligently with a view to the best interests of the Kitasoo Xai 'Xais during the 

Royal Commission process: 

a. He failed to prepare Kitasoo Xai'Xais adequately in advance of the Royal 

Commission ' s only meeting with the Kitasoo Xai'Xais; 

b. He failed to follow the Royal Commission's direction to visit the sites 

sought by the Kitasoo Xai 'Xais; 

c. He undertook to make a personal examination of the Kitasoo Xai'Xais 

additional land applications and reported back to the Royal Commission 

in the absence of Kitsoo Xai'Xais, thereby becoming the exclusive 

intermediary between Kitasoo Xai 'Xais and the Royal Commission with 

respect to Kitasoo Xai ' Xais' additional land applications; 

d. He failed to make the promised personal examination of a number of 

Kitasoo Xai 'Xais additional land applications; 

e. By failing to make the promised personal examination, he also failed to 

act with ordinary prudence with a view to the best interests of Kitasoo 

Xai ' Xais; and 

f. He put his own interests before those of Kitasoo Xai ' Xais by telling the 

Royal Commission he was ready to report back when he, in fact, had not 

visited all the Kitsoo Xai ' Xais additional land applications. 

Indian Agent Fougner thereby failed to discharge Canada' s fiduciary 

obligations to Kitasoo Xai ' Xais. 

77. Further. Canada ' s Agents failed to discharge Canada ' s duty to act with ordinary 

12tud.eJK~_wj1lULYLew ... to .. the_~_st int.en::sts..o.LKitasOJLXai~~h~Jhe.Y..ia.ikd 
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to 1~fortl1~~i~&ifil~ern~nLb_etw~~Ll.Ditc;:hbmlL_and Clqr}5JQ_1he Seg~1fl~Qf Stat~ 

fQl~Jl~=C.olo1l!~~-g~~ ,RJ0Yii!~d f~,u:JJ:t.6.rtid~l:L~f1kTun1tL.O .Jloi.o n: 

As a result of Canada's breaches, the Royal Commission did not allot 

reserves pursuant to Kitasoo Xai ' Xais additional land application numbers 14, 

15, 16, 17, 18, 20, 21, 22, 24, 25, 26, 28, 29 and 30. 

Kitasoo Xai 'Xais has suffered a loss in the form of being deprived of 

necessary reserves and seeks compensation for this loss. 

Original Declaration of Claim dated the 21st day of January, 2016 

Amended Declaration of Claim dated this 31st day of October, 2016 

Mary Anne Vallianatos 
Solicitor for the Claimant 

Donovan & Company 
6th Floor, 73 Water Street 
Vancouver BC V 6B 1A1 

Tel.: (604) 688-4272 
Fax: (604) 688 4282 

Email: maryanne _ vallianatos@ 
aboriginal-law.com 

Jennifer Griffith 
Solicitor for the Claimant 

Donovan & Company 
6th Floor, 73 Water Street 
Vancouver BC V6B1Al 

Tel.: (604) 688-4272 
Fax: (604) 688 4282 

Email: jem1ifer_griffith@aboriginal-law.com 
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