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CLAIMANTS (R. 41(A))

The Claimants are Onion Lake Cree Nation, Cold Lake First Nations, Frog Lake
First Nation, and Kehewin Cree Nation. Each of the Claimants is a “First Nation”
within the meaning of s. 2(a) of the Specific Claims Tribunal Act, S.C. 2008, c.
22, and a “band” within the meaning of the Indian Act, R.S.C. 1985, c. I-5, as
amended.

Indian Reserve 123A (“IR 123A”), which is the subject of this specific claim, is
located in the Province of Alberta and was set apart for the joint use and benefit
of the Claimant First Nations which were at all material times within the Onion
Lake Indian Agency.

CONDITIONS PRECEDENT (R. 41(C))

The following conditions precedent as set out in s. 16(1) of the Specific Claims
Tribunal Act, have been fulfilled:

16(1) A First Nation may file a claim with the Tribunal only if the claim
has been previously filed with the Minister and

(a) the Minister has notified the First Nation in writing of his or her
decision not to negotiate the claim, in whole or in part;

(b) three years have elapsed after the day on which the claim was filed
with the Minister and the Minister has not notified the First Nation in
writing of his or her decision on whether to negotiate the claim....

The Claimants submitted a specific claim on May 16, 2016, which was deemed
to be filed with the Minister of Indian Affairs and Northern Development (the
“Crown” or “Canada”) on October 19, 2016. The Claim asserts that IR 123A was
surveyed as a “reserve” for the joint use and benefit of the Claimants in October
1897 but was later alienated by the Crown without lawful authority, the consent
of the bands, or payment of any compensation whatsoever to the Claimants for
whom the reserve was surveyed by the Crown (the “Claim”).

In a letter dated November 15, 2019, Canada offered to negotiate a narrow aspect
of the Claim. This offer was contingent on the Claimants releasing Canada from
any and all liability in respect of the remaining portions of the Claim.

CLAIM LIMIT (ACT, S. 20(1)(B))

Each Claimant does not seek compensation in excess of $150 million for each
Claim herein, specifically:
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(a) the Claim that Canada breached its statutory, fiduciary, and honourable

obligations to the Claimants when it unlawfully alienated the Claimants’
surface interests in the IR 123 A lands (17,851 acres) by failing to rectify

the flooding of IR 123A from 1900 to 1903, which rendered the lands

unusable by the Claimants in—faveureof othersto—theexclusion—and

prejudice-of the Claimantswhoheld beneficialinterests-in IR 1234,
(b) the Claims that Canada breached its statutory, fiduciary, and honourable

obligations to the Claimants when-itissted by alienating the Claimants’
lands through a series of unilateral amendments to the borders of IR 123A

and through the granting of a series of letters patent to the lands
comprising of IR 123 A and by transferring all remaining interests to the

Province of Alberta pursuant to the 1930 Natural Resources Transfer
Agreement and the Alberta Natural Resources Act, S.C. 1930 c. 3, »hich

i each of which

constitutes an unlawful taking of an a surface interest in land held by
Canada for the exclusive use and benefit of the Claimants, and are

distinct Claims. An accounting of each grant of letters patent and

unilateral withdrawals of parcels of land from IR 123A are attached
hereto as Appendix “A” and set out in paragraphs 40 through 56,

respectively.

(c) the Claims that Canada breached its statutory, fiduciary, and honourable
obligations to the Claimants by failing to reserve for the Claimants the
sub-surface interests to the lands upon the granting of letters patent to

Hudson’s Bay Company and when the Crown transferred the sub-surface
interests to the lands to the Province of Alberta, pursuant to the 1930

Natural Resources Transfer Agreement and the Alberta Natural
Resources Act, S.C. 1930 c. 3.

IV. GROUNDS (ACT, S. 14(1))

7. The following are the grounds for the Claim, as provided for in s. 14 of the
Specific Claims Tribunal Act:

14(1) Subject to sections 15 and 16, a First Nation may file with the
Tribunal a claim based on any of the following grounds, for compensation
for its losses arising from those grounds:

(a) a failure to fulfil a legal obligation of the Crown to provide lands or
other assets under a treaty or another agreement between the First Nation
and the Crown;

(b) a breach of a legal obligation of the Crown under the Indian Act or any
other legislation — pertaining to Indians or lands reserved for Indians —
of Canada or of a colony of Great Britain of which at least some portion
now forms part of Canada;
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(c) a breach of a legal obligation arising from the Crown’s provision or
non-provision of reserve lands, including unilateral undertakings that give
rise to a fiduciary obligation at law, or its administration of reserve lands,
Indian moneys or other assets of the First Nation;

(d) an illegal lease or disposition by the Crown of reserve lands; and

(e) a failure to provide adequate compensation for reserve lands taken or
damaged by the Crown or any of its agencies under legal authority.

ALLEGATIONS OF FACT (R. 41(E)
Treaty 6 and the Establishment of Reserves

Each of the Claimants are signatories to Treaty No. 6 entered into with the Crown
in 1876.

During the negotiation of Treaty 6, Treaty Commissioner Lieutenant-Governor
Alexander Morris recognized that the “Indians were anxious to make a living by
the soil” so he offered more liberal terms with respect to farming and agricultural
implements than the previous numbered treaties. This was consistent with the
government’s policy to provide the Indians with an alternative economic
livelihood to traditional pursuits and to situate bands in areas where they might
sell their agricultural produce to nearby non-Indian communities.

Between 1879 and 1888 Indian Reserves No. 119, 120, 121, 122 and 123 were
surveyed and set apart for five Cree Chiefs which are today comprised of the
Onion Lake, Frog Lake, and Kehewin Bands.

In 1904, Indian Reserve No. 149 was surveyed and set apart for Chipewayan
Chief Kin-o0o0-say-oo and the Cold Lake Band.

Development of Agriculture and Cattle Herds

Following the Riel Rebellion of 1885, the Crown introduced a number of coercive
measures and punishments of bands, including the Claimants, that were deemed
to be “disloyal” to the Crown for their alleged participation in the events of the
Rebellion. One such measure was to break up and amalgamate some bands and
abolish the tribal system by “doing away with Chiefs & Councillors”.

In or about 1885, the Crown implemented a plan that would result in
transformation of the Fort Pitt Agency into the Onion Lake Agency, the
amalgamation of a number of Cree Bands and the consolidation and relocation of
“industrious” Cree people in the Agency interested in farming onto two reserves
at Onion Lake. Those Indians who chose to live by their traditional vocations
remained at their reserves with very little support or relief from the federal



14.

15.

16.

17.

18.

19.

20.

SCT File No.: SCT - 6002 - 20

government. The Chipewayan at Cold Lake were not moved to the Onion Lake
reserves and remained on their reserve to pursue agriculture, hunting, fishing and
cattle raising.

The Indians consolidated at Onion Lake proved particularly adept at raising stock.
By November 1889, a group of Indians at Onion Lake utilized a government loan
system to acquire cattle and increase their herd to 160 head of cattle. The
Chipewayan at Cold Lake were similarly adept at cattle raising and also utilized
the loan system to increase their herd to 128 head of cattle. These herds were
collectively known as the “Indian Herd.”

A separate herd of cattle was established for the benefit of all of the Indians in the
Onion Lake Agency, known as the “Agency Herd.” The primary purpose of the
Agency Herd was to provide sustenance and employment to Indians in the
Agency. The Indians were hired to maintain the herds and were responsible for
gathering hay for both the Agency and Indian Herds.

The growth of the cattle herds required access to hay for feed. In 1891, it was
reported that the Indians assisted an Agency employee to cut and stack 800 tonnes
of hay for the Agency Herd which comprised 405 head of cattle, while the Onion
Lake Band gathered 600 tonnes of hay for their 324 head of cattle and the Cold
Lake Band gathered 400 tonnes of hay for their 210 head of cattle.

According to the Annual Report for the Department of Indian Affairs, the
following year yielded better results: the Indians produced 968 tonnes of hay for
the Agency Herd, Onion Lake harvested 900 tonnes of hay for their herd, and
Cold Lake harvested 600 tonnes of hay for their herd.

The trend continued in 1893 where it was reported that the Indians produced
1,500 tonnes of hay for the Agency Herd, 1,200 tonnes of hay for the Onion Lake
Indian Herd and 600 tonnes of hay for the Cold Lake Indian Herd for a cumulative
total of 3,300 tonnes of hay.

The success continued. In 1895 it was reported that 1,500 tonnes of hay were
produced for 664 head of cattle of the Agency Herd, 1,200 tonnes of hay cut and
stacked for the 390 head of cattle in the Onion Lake Indian Herd, and 700 tonnes
of hay cut and stacked for the 281 head of cattle in the Cold Lake Indian Herd.

Successful cattle raising reaped rewards for the Onion Lake Agency Bands who
were largely self-sufficient. By 1895, the Agency Herd was providing all of the
beef supply for the Agency in addition to the sale of some cattle. The Onion Lake
Indians also sold cattle to purchase agricultural implements and necessities. Cold
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Lake earned $6,000 and purchased their own food and clothing, requiring no
support from the Indian Agent.

Documentary evidence and oral history of Elders from the Claimants corroborate
that the lands at “Big Swamp” that would become IR 123 A were used by all the
Indians in the Onion Lake Agency to graze and winter both the Agency Herd and
the Indian Herds, along with other uses. A shortage of hay in the vicinity of Onion
Lake created the necessity for the haylands at Big Swamp to procure hay for the
cattle in the Agency, while the Indians at Cold Lake and Kehewin were in closer
proximity to the haylands.

Establishment of “Big Swamp” as Haylands IR 1234

The sheer number of cattle in the Onion Lake Agency necessitated numerous
ranches and sufficient hay production to maintain the herds. In 1893, Indian
Agent Mann had stables built at Big Swamp, known as “Ranch #3,” located 15
miles north of Kehewin. This location was a bountiful source of water and hay.

The process to set aside the Big Swamp as a reserve for “the Indians for hay
purposes” began with a request by Indian Agent Mann to the Indian
Commissioner in July 1895 to protect the area from encroachment by settlers. In
addition to Ranch #3 being situated at Big Swamp, Agent Mann reported that the
area could provide hay for over 400 head of cattle.

Agent Mann requested that the Big Swamp area be set aside as an Indian reserve.
Acting Deputy Superintendent General of Indian Affairs, D.C. Scott, requested a
survey to be completed and, in the meantime, he also requested that the
Department of the Interior not alienate these lands pending completion of a
survey.

The Department of the Interior agreed to the request of the Acting Deputy
Superintendent of Indian Affairs, and on August 27, 1895 sent instructions to the
Dominion Lands Agent to refrain from granting permits to cut hay in the
township.

In August of 1897, Indian Commissioner Forget instructed Dominion Land
Surveyor Ponton to survey the haylands reserve at Big Swamp. Ponton conducted
the survey from October 6 to 15, 1897. The plan of survey was submitted to the
Department of Indian Affairs Secretary on April 12, 1898. Secretary of Indian
Affairs J.D. McLean approved the survey of IR 123A, evidenced by the notation
“Approved” on the plan of survey.
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Dominion Land Surveyor Ponton returned to Big Swamp to connect the “Hay
Reserve” to the Dominion Land Survey. This was done to “enable the Department
of the Interior to locate it on the map of the North West Territories, before
applying for an Order-in-Council.” This final survey of the hay reserve, entitled
“Treaty No. 6 N.W.T. Plan of Hay Lands near Moose Lake in the Onion Lake
Agency set apart for the Department of Indian Affairs Area 26.5 Sq. Miles” was
completed in September 1898. Based upon the table of distances provided on the
plan, the area of the reserve was approximately 27.9 square miles, or 17,851 acres.

Oral history from the Kehewin First Nation confirms the presence of survey
markers with the inscription “IR 123A” having been placed on the boundaries of

the reserve. The original field book notes for the Township Surveys in the affected
area during the 1902 to 1909 period indicate locations where the Township

Surveys were "tied into" these survey monuments on the outer border of IR 123A.
Elder evidence from all the Claimants shows their reliance on IR 123 A to support

and maintain their thriving cattle industry.

In response to a request by the Superintendent General of Indian Affairs in
February 1900 for a statement of reserves in Manitoba and the North West
Territories, Surveyor Ponton included the hay reserve in the official “Schedule of
Indian Reserves in the Dominion,” ascribing it Reserve 123A.

A map of the reserve was produced by Canada describing Reserve 123A on the
1900 Schedule of Indian Reserves, as “Hay Lands for 120 [Makaoo, Onion Lake],
121 [Onee pow o hay, Frog Lake], 122 [Pus ke ah ke he win] and 123 [Ke he
win].”

Indian Affairs Relinquishment of IR 1234

During the period between 1896 and 1911, several surrenders of reserve land were
procured from Indian bands on the prairies at the instigation of the Department of
Indian Affairs. During this period, the Crown introduced a number of policies and
legislative amendments to the Indian Act that were designed to encourage and
induce Indian Bands on the prairies to surrender some or all of their reserve lands
for sale to non-Indian settlers.

From 1900 to 1903, IR 123A experienced significant flooding. In 1902, the
Department of Indian Affairs, acting on Indian Commissioner Laird’s advice,
decided not to drain the reserve despite urgings to do so from the Indian Agent
and Secretary J.D. McLean. Indian Commissioner Laird was opposed to the
expenditures required to drain the reserve and ultimately wanted to discontinue
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the cattle herds to accommodate settlement on vacant Crown lands that might
otherwise be used for ranching the cattle.

The decision to not drain IR 123 A had a detrimental impact on the Agency, cattle
herds, and on the Indians whose livelihood depended upon them. The Indians
could not cut hay on the reserve, and the other option — cutting hay on Crown land
around Onion Lake — was increasingly limited by the lack of hay resources and
settlers that were taking up lands in the area. This was a problem that had been
anticipated by both Department of Indian Affairs Secretary McLean and Indian
Agent Sibbald. Their concerns were not acted upon and thereafter the Claimants’
beneficial use of the surface lands were abrogated.

The five large winter stables at IR 123A had to be abandoned and the Agency
Herd was moved in 1901 to the south side of the river where hay was available.
However, this land was not reserved for the Indians, so it was susceptible to
settlement. In April 1903, Agent Sibbald wrote Commissioner Laird requesting
that the new location of the cattle ranches be reserved for the use of the Agency.

The shortage of good haylands had a devastating impact on the Indian Herds. In
1902, Agent Sibbald reported that meat supply for rations had to be purchased
and the size of the Agency Herd had been decreased by 20%. In 1903 Agent
Sibbald reported that hay production was severely taxed and the Indian Herd at
Onion Lake ran a loss of 8%.

In 1903, the Department of Indian Affairs began encouraging the Cree Indians it
had amalgamated at Onion Lake to return to their reserves at Kehewin and Frog
Lake. The Agency Herd was apportioned amongst the Indians. The demand for
hay continued, without a designated location to harvest. Increased settlement
confined the Indians to relying on their own reserves for hay production which,
with the exception of the Kehewin reserve, were deficient in hay resources.
Without access to IR 123 A, efforts to secure adequate hay for the herds was a
continuing challenge.

By 1906, many Band members had returned to their original reserves. The
Department of Indian Affairs Annual Report for 1906 reported separately on the
Onion Lake Band, the Frog Lake Band, the Kehewin Band and the Cold Lake
Band.

Soon after the flooding, settlers started to trespass on portions of IR 123A. The
first recorded encroachment occurred in 1907 when an adjacent township
partially occupied by IR 123A was sub-divided. Indian Secretary J. D. McLean
acquiesced to this decision.
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In response to a settler request for a quarter section of IR 123A in 1908,
Department of Indian Affairs Assistant Secretary Stewart advised on October 20,
1908 that the land was not on the market because “this land has not been
surrendered by the Indians.”

On August 19, 1907, B. Symes, Surveyor General, Topographical Surveys
Branch, of the Department of the Interior wrote to J.D. McLean, Secretary,
Department of Indian Affairs, requesting that a subdivision survey be completed
over “TIps. 61 and 62, Rs. 5 and 6, W. of 'he 5th Mer.” and that some of the

townships are affected by IR 123A which was previously surveyed and set apart
for the Claimants.

The Department of Indian Affairs acquiesced to the Department of the Interior’s
plans. In August 1908, the Department of Indian Affairs was informed of the new
tracts of land that IR 123 A encompassed, which included the following:

3

‘In township 61, range 5, west of the fourth meridian, Northeast and

northwest quarter sections in sections 9, 10, 11, and 12; sections 13, 14,
15, and 16;

E - ————1

Legal subdivisions 1 and 8 and northeast and northwest quarter sections
1n section 17;

_—

Legal subdivisions 9 and 16 in section 18,
Legal subdivisions 1, 8, and 9 in section 19.

Southeast and southwest quarter sections and legal subdivisions 9, 10,
11 and 12 in section 20,

Sections 21, 22, 23, 24, 25, 26, 27, 28, 33, 34, 35, and 36.

and in township 62, range 5, west of the fourth meridian,
Sections 1,2, 3 and 4”

e —

The resulting changes to the borders of IR 123A following the subdivision survey
resulted in a decrease in acreage of IR 123A. The Claimants were neither
consulted nor compensated for the lands alienated as a result of the subdivision
survey.

Following the subdivision, the Crown unilaterally withdrew more lands from IR
123 A, resulting in further alienation of the lands. The boundaries of IR 123 A were

recorded as being altered from time to time up to the final disposition of the lands
to the Province of Alberta in 1930.

In January 1909, however, the Department of Indian Affairs arbitrarily decided
that IR 123A was no longer a reserve. Indian Agent Sibbald reported that the
Bands in the Onion Lake Agency would still need haylands to feed their cattle
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herds.

On February 17, 1910, J.D. McLean sent a letter to P.G. Keyes, Department of
the Interior, requesting to reserve a new tract because “settlers had squatted on a
portion of this hay reserve and could not be removed”. The letter describes the
area requested to be reserved as follows:

“Sections 25, 26, 27, 28, 34, 33, 35, 36, Tp. 61 Range 5, the South-west
quarter of 27, South half of 26, South half of 28, South-east quarter and
West half of 30 and the west half of 31, tp. 61 Range 4, South-west
quarter sections, Tp. 62, Range 5, all west of 'he 4th Meridian. I may say
that these lands are chiefly part of the former hay reserve.”

In June 1909, acting Assistant Deputy Superintendent General of Indian Affairs,
J.D. McLean, reported the haylands were required by the Indians and squatters
should move elsewhere.

By # June 1910, two homestead entries had been granted on IR 123A. In
September 1910, the Department of Indian Affairs stated that it had relinquished
the reserve. By September 8, 1911, IR 123A had been reduced from its original
17,851 acres to just 800-aeres- “‘the southwest quarter of section 25, township 61,

range 5, and the south halves of sections 2, 3, and 5 [sic — 4], township 62, range

5. west of the 4th meridian.”

On December 1, 1910, J.D. McLean, Assistant Deputy and Secretary, Department
of Indian Affairs, sent a letter to P.G. Keyes, Secretary, Department of the

Interior, confirmed that these lands were “reserved for hay purposes for the

Indians of the Onion Lake Agency”. This new tract comprising lands from the
original IR 123A would later become known as Indian Reserve 120A (IR 120A).

On September 8, 1911, Lyndwode Pereira, Assistant Secretary, Department of the
Interior, sent a letter to J.D. McLean, Secretary, Department of Indian Affairs,
which describes that the South-west quarter of Section 2 and South-east quarter

of Section 3, Township 62, Range 5, West of 'he 4th Meridian were withdrawn in
1911.

The March 31, 1913, Schedule of Indian Reserves in the Dominion, Supplement
to Annual Report of the Department of Indian Affairs, describes Indian reserve

120A as “Hay Lands for Onion Lake Agency” and describes the tract of land as
“S.W. Y% Sec. 25, TP. 61, R. 5and S.E. % Sec. 2, SW. % Sec. 3 and S % Sec. 4

Tp. 62, R. 5 W-of 4th M”.
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On March 18, 1920, B.L. York, Controller, Timber and Grazing Lands Branch,

Department of the Interior, sent a letter to J.D. Mclean, Secretary, Department of
Indian Affairs, in which York explained that upon the Ranch Inspector’s
recommendation that “the south east quarter of section 2, township 62, range 5,
west of the 4th meridian, should be made available for entry” that this quarter
section was “withdrawn from the hay reservation in order that it may become
available for homesteading purposes’.

On March 24, 1920, Department of Indian Affairs Secretary McLean wrote to
Indian Agent Sibbald informing him of the reduction in size of IR 123A, and
asking if the remaining lands would be sufficient for the Onion Lake Bands.

The March 31, 1928, Schedule of Indian Reserves in the Dominion of Canada

describes IR 120A as “Hay Lands for Onion Lake Agency” and includes the

following land description: “S.W. Y sec. 25, S.W. Yasec. 3, S Yo sec. 4, Tp. 62, R.
5 W-of 4th M”.

According to a Department of Indian Affairs internal memo, three of the
remaining 4 quarter sections of the original IR 123 A lands, then referred to as IR
120A, were patented in or before November 1929, leaving only the “S.W. 74 4-
62-5-4” remaining, and further noted this remaining quarter section had been
“applied for”.

By 1929, there was only one quarter section of IR 123 A that had not been granted
to settlers, and the Indian Agent stated that he saw no reason to keep the quarter
section as an Indian reserve.

On January 9, 1930, the Commissioner of Dominion Lands informed the
Department of Indian Affairs that the remaining guarter-seetion parcel, referred
to as the “fractional S.W. % Sec. 4-62-5-W.4.M”, of IR 123A was no longer
required.

Commencing in 1912, 116 letters patent were granted over the IR 123A Lands.
One parcel of these lands has since reverted to unpatented Alberta Crown land
and there remains 6 partial quarter sections of IR 123A lands that were never
patented but were transferred to the Province of Alberta as a result of the 1930
Natural Resources Transfer Agreement and the Alberta Natural Resources Act,
S.C. 1930 c. 3. A table of each of the letters patent granted over IR 123A lands is
appended hereto as Appendix “A”.

With the exception of 2 parcels of lands that were granted to Hudson’s Bay
Company in 1925 and 1926, for each letters patent granted over the IR 123A

10
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lands, the Crown reserved the mineral rights to itself. For letters patent granted
before 1930, the mineral rights were reserved in the name of the Crown. All

remaining interests, including these mineral rights, were held in the right of the
Crown and were transferred to the Province of Alberta as a result of the 1930
Natural Resources Transfer Agreement and the Alberta Natural Resources Act,
S.C. 1930 c. 3. Letters patent granted after 1930 reserved the mineral rights in
right of Alberta.

THE BASIS IN LAW ON WHICH THE CROWN IS SAID TO HAVE FAILED TO MEET
OR OTHERWISE BREACHED A LAWFUL OBLIGATION

Indian Reserve 123 A was created as a “reserve” under the 1886 Indian Act upon
approval of the plan of survey on April 12, 1898. The Crown expressed its
intention to set aside the lands for the Claimants, the lands had been surveyed and
set apart by the Crown as an Indian reserve, and the lands were used by the
Claimants and were essential to support its agricultural livelihood and growing
cattle herds.

The following summarizes the evidence illustrating the creation of IR 123A as a
reserve within the meaning of the Indian Act:

(a) the initiating request to reserve the subject lands for the use and benefit of
the Indians of the Onion Lake Agency by Deputy Superintendent of Indian
Affairs, D.C. Scott to the Department of Interior on July 29, 1895;

(b) the request by D.C. Scott to Deputy Minister of the Interior, John Hall on
August 23, 1895 to protect the proposed reserve land from third party
interests pending the survey;

(c) the request by Secretary J.D. McLean to the Secretary, Department of
Interior on October 24, 1899 to protect the surveyed reserve land from third
party interests;

(d) Deputy Superintendent General, D.C. Scott and Secretary of Indian Affairs,
J.D. MacLean had sufficient authority to bind the Crown by virtue of
holding senior positions within the Department of Indian Affairs with
delegated authority to make decisions on behalf of their Department;

(e) The Crown took positive steps to set apart the land as IR 123A for the use
and benefit of the Bands of the Onion Lake Agency:

(f) instructions to survey the proposed reserve issued by Indian Commissioner
A.E. Forget to A.W. Ponton on August 4, 1897;

(g) survey field work conducted between October 6, 1897 and October 15,
1897;

11
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(h) plan of survey submitted by A.W. Ponton to Indian Secretary J.D. McLean
on April 12, 1898;

(i) approval of the plan of survey and affirmation of reserve creation by J.D.
McLean, effective April 12, 1898;

() transmission of plan of survey of Haylands IR 123A to the Department of
Interior, along with instructions to secure surveyed reserve land from third
party interests by J.D. McLean to Department of Interior on October 24,
1899;

(k) compliance by the Department of Interior to secure the hay reserve through
the issuance of instructions to the local land agent on November 20, 1899
giving the Department of Indian Affairs effective control of the reserve
lands

(I) The Bands of the Onion Lake Agency and the Crown accepted IR 123 A as
a reserve for the use and benefit of the Indians of the Onion Lake Agency:

(m) the hay reserve was used for cattle grazing and hay production both before
and after the survey of IR 123A, providing over 2000 tonnes of hay
annually, feeding over 1794 cattle in the agency in and around 1900;

(n) designation of the hay reserve as IR 123A in 1900;

(o) Dominion maps produced that depicted Haylands IR 123A in 1904, 1907
and 1908;

(p) Department of Indian Affairs control over IR 123 A at all material times after
the reserve creation on April 12, 1898;

(q) Oral history from all Claimant First Nations regarding their extensive use
and reliance upon IR 123 A for the maintenance of their cattle.

An Order in Council is not a requirement to create a reserve. Once the criteria
described above are met — Crown intention, survey of the lands, and band use
— a reserve interest in the lands is created. The conduct of the Crown’s agents
represents affirmative acceptance of Haylands IR 123A as an Indian reserve for
hay purposes.

IR 123A was never validly surrendered by the Claimants or taken under other
valid legal authority. In the absence of a lawful alienation by way of a surrender,
the taking of IR 123 A was invalid and contrary to express provisions of the Indian
Act.

The Crown breached its statutory, fiduciary and honourable obligations when it
alienated the entire reserve between 1904 and 1930. The Crown did not seek a

12
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surrender pursuant to the Indian Act, and the Crown breached its fiduciary
obligation to protect and preserve the reserve lands from exploitation. In
particular, the Crown itself was the exploiting party. The illegal alienation of the
reserve lands was also in breach of the Crown’s honourable obligations.

4964. In and around the township subdivision of the IR 123A lands in 1908, the
persistent requests of other interests to acquire the reserve lands resulted in the
Crown granting of letters patent over the entirety of IR 123 A over the subsequent

decades.

o
A

With the exception of the 2 parcels of land granted to Hudson’s Bay Company
where the sub-surface rights were transferred as well, all letters patent granted up

to 1930 reserved the sub-surface rights to the Crown. The Crown continued to
hold those sub-surface rights to IR 123A for the exclusive benefit of the

Claimants.

N
~

The Crown had statutory, fiduciary, and honourable obligations to the Claimants
to preserve those sub-surface rights for the exclusive use and benefit of the
Claimants. The Crown breached those statutory, fiduciary, and honourable
obligations when it unilaterally and unlawfully transferred all remaining interests
in the lands to the Province of Alberta, including the sub-surface interests, as a
result of the 1930 Natural Resources Transfer Agreement and the Alberta Natural
Resources Act, S.C. 1930 c. 3, thereby causing harm to the Claimants.

495168. In the alternative, if the Crown establishes that IR 123 A was not a reserve in 1898,
the Crown breached its fiduciary and honourable duties when it failed to protect
the Claimants’ “cognizable interest” in the IR 123 A lands.

505269. The Crown also failed to inform and consult the Claimants that IR 123A would
not be set aside, and unilaterally disposed of the entire lands to third parties
without the consent of the Bands or payment of compensation for the unlawful
alienation of the IR 123A. The result was the collapse of the Claimants’
expanding cattle raising industry.

545370. The Crown failed to act in accordance with the honour of the Crown in surveying
and setting apart IR 123 A for the exclusive use and benefit of the Claimant Bands,
starting from 1898 onward, when it allowed and authorized the alienation of the

13
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reserve lands.

VII. RELIEF SOUGHT
525471. Each Claimant seeks the following relief:

(a)

(b)

A determination that Canada breached its statutory, fiduciary, and
honourable obligations to the Claimants when it unlawfully alienated and
dispesed-ef the Claimants’ surface interests in the IR 123 A lands 7485+

aeresy by failing to rectify the flooding of IR 123A from 1900 to 1903,
which rendered the lands unusable bg the Cla1mants—m—bfeaeh—ef—fts

A determination that Canada breached its statutory, fiduciary, and

honourable obligations to the Claimants by alienating the Claimants’
lands through a series of unilateral amendments to the borders of IR 123A
and through the issuance of a series of when-itissued letters patent to the
lands comprising IR 123 A and by transferring all remaining interests to
the Province of Alberta pursuant to the 1930 Natural Resources Transfer
Agreement and the Alberta Natural Resources Act, S.C. 1930 c. 3, whieh
failed-to-reserve-thesub-surface-rights—and-constituted-each of which

constitutes an unlawful taking of an a surface interest in land held by
Canada for the exclusive use and benefit of the Claimants. and are distinct

Claims:

A determination that Canada breached its statutory, fiduciary, and
honourable obligations to the Claimants by failing to reserve for the
Claimants the sub-surface interests to the lands upon the granting of letters
patent to the Hudson’s Bay Company and when the Crown transferred the

sub-surface interests to the lands to the Province of Alberta, pursuant to
the 1930 Natural Resources Transfer Act.

Damages and equitable compensation based on the current unimproved
market value of the +485+aeres surface rights of each taking of lands
comprising the former IR 123A lands plus loss of use from the date of
19031 to the date of judgment;

Damages and equitable compensation based on the current unimproved

market value of the sub-surface interest i
formerly of the lands comprising the IR 123 A lands plus loss of use from

1908 to the date of judgment;

14
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e)(f) Costs to be awarded on a solicitor-client or substantial indemnity basis
pursuant to the Specific Claims Tribunal Rules of Practice and Procedure,
SOR/2011-119, section 110(2) in relation to the specific claim and this
proceeding; and

(g) Such other relief as this Honourable Tribunal deems just.

Original Declaration of Claim filed on the Bated-this 23" day of September, 2020, at
the City of Calgary in the Province of Alberta.

Amended Declaration of Claim filed March 31. 20213, at the City of Calgary in the
Province of Alberta.

Amended Amended Declaration of Claim filed May 31, 2024, at the City of Calgary in
the Province of Alberta

MAURICE LAW

P

Ron S. Maurice
Ryan M. Lake

Aron Taylor

Garrett P. Lafferty
Counsel for the Claimants

Maurice Law Barristers & Solicitors

300, 602—12th Ave SW

Calgary, Alberta T2R 1J3

Phone: (403) 266-1201

Fax: (403) 266-2701

Email: rmaurice@mauricelaw.com
rlake(@mauricelaw.com

ataylor@mauricelaw.com
glafferty(@mauricelaw.com
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APPENDIX A

Table of Letters Patent Granted over IR 123A

- 20

Date Legal Name of Grantee Legal Title Holder of
(yyyy-mm- | Description Mineral Rights

(lig i2-08-23 NE 9-61-5-W4 | Aimi R Marcotte Canada then Alberta
1912-09-23 SE 22-61-5- Louis Durand-Daubin | Canada then Alberta
1913-01-17 I\\I)v];1 8-61-5-W4 | Damien Chatel Canada then Alberta
1914-10-09 | NW 18-61-4- | Augutse Savary Canada then Alberta
1914-11-25 I\\IV\;‘V 14-61-5- | Jean Marie McLeod | Canada then Alberta
1915-03-05 I\\IV\;‘V 10-61-5- | Emile Baril Canada then Alberta
1915-03-05 ;VV?/ 17-61-5- Esrom Gingras Canada then Alberta
1915-03-06 I\\I)vlf:1 17-61-5- Willbrod Chaine Canada then Alberta
1915-03-15 I\\I)vlf:1 14-61-5- Joseph Guiraud Canada then Alberta
1915-03-15 2175423-61-5- Gilbert Albert Canada then Alberta
1915-03-16 2]7541 8-61-5- Hector Ouimet Canada then Alberta
1915-03-16 32427-61-5- Willie Michaud Canada then Alberta
1915-04-16 I\\)Iv];1 23-61-5- Hector Landry Canada then Alberta
1915-05-03 zv\:f 21-61-5- | Maurice Bonnard Canada then Alberta
1915-05-20 I\\)IV];1 28-61-4- Clara E Whitley Canada then Alberta
1915-05-22 &416-61-5- Ernest Croteau Canada then Alberta
1915-06-17 I\\)IV\?V 28-61-4- | Albert Aeils Canada then Alberta
1915-07-10 ;VV?/ 22-61-5- Maurice Bonnard Canada then Alberta
1915-10-18 I\\I)vlf:1 3-62-5-W4 | Eugene Roux Canada then Alberta
1915-10-30 | SE 15-61-5- Joseph Baril Canada then Alberta
1915-11-02 zv\:f 16-61-5- | Isaic Carriere Canada then Alberta

W4
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1915-11-03 SW 20-61-5- Joseph Blais Canada then Alberta
1915-11-11 I\\I)vlf:1 33-61-5- Alphose Leduc Canada then Alberta
1915-11-17 ;VV?/ 34-61-5- Omer Coulombe Canada then Alberta
1915-11-19 g[\:f 15-61-5- | Omer Crouteau Canada then Alberta
1915-11-25 zv\:f 14-61-5- | Evariste Dubord Canada then Alberta
1915-11-25 I\\)IV\?V 20-61-5- | Michel Caouette Canada then Alberta
1915-11-30 3754 13-61-5- Arthur Gamanche Canada then Alberta
1916-01-17 zv\:f 30-61-4- | Cilestin Paquette Canada then Alberta
1916-02-23 I\\)Iv];1 34-61-5- Alphonse Ouellette Canada then Alberta
1916-02-24 I\\)Iv];1 22-61-5- Jules Durand-Daubin | Canada then Alberta
1916-04-10 I\\)IV\?V 23-61-5- | George Michaud Canada then Alberta
1916-05-03 I\\IV\;‘V 30-61-4- | Joseph Bouchard Canada then Alberta
1916-05-17 ;VV?/ 26-61-5- Maxime Levasseur Canada then Alberta
1916-07-16 I\\I)vlf:1 26-61-5- Willie Cyr Canada then Alberta
1916-08-18 I\\IV\;‘V 6-62-4- Nehemias Neveu Canada then Alberta
1916-09-14 I\\IV\;‘V 9-61-5- Armand Mercier Canada then Alberta
1916-09-14 I\\IV\?V 13-61-5- | Alfred Gamanche Canada then Alberta
1916-12-06 I\\)Iv];1 13-61-5- Pierre Gamanche Canada then Alberta
1917-01-25 I\\)Iv];1 18-61-5- Omer Gingras Canada then Alberta
1917-01-25 I\\)Iv];1 19-61-5- Joseph Bordeleau Canada then Alberta
1917-01-25 zv\:f 28-61-5- | Armand Lefebvre Canada then Alberta
1917-03-24 &435-61-5- Conrad Labrie Canada then Alberta
1917-04-11 2‘1754 17-61-5- Phillipe Langis Canada then Alberta
W4
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1917-05-11 | NE 10-61-5- Philippe Baril Canada then Alberta
W4
1917-12-11 SE 36-61-5- Octave Levasseur Canada then Alberta
W4
1917-12-26 | NW 25-61-5- | Alexis Levasseur as Canada then Alberta
W4 representative for the
late Edouard
Levasseur
1918-02-01 | NW 34-61-5- | Joel Baril Canada then Alberta
W4
1918-02-22 | SW 27-61-5- | Cyprien Michaud Canada then Alberta
W4
1918-02-22 | SE 28-61-5- William Lefebvre Canada then Alberta
W4
1918-02-27 | SE 26-61-5- Alphonse Levasseur | Canada then Alberta
W4
1918-05-20 | NE 27-61-5- Joseph A Guillemette | Canada then Alberta
W4
1918-06-21 SW 25-61-5- | James Thomas Canada then Alberta
W4 Collins
1918-07-17 | SE 25-61-5- William Paquette Canada then Alberta
W4
1918-07-22 | SW 13-61-5- Arthur Gamanche the | Canada then Alberta
W4 younger
1918-08-21 NW 17-61-5- | Lionel Preville Canada then Alberta
W4
1918-10-26 | SE 19-61-5- Benoit Bordeleau Canada then Alberta
W4
1918-11-02 | NE 30-61-4- Jean Baptiste Canada then Alberta
W4 Paquette
1918-11-07 | NW 16-61-5- | Thiogene Strasbourg | Canada then Alberta
W4
1919-01-29 | SE 34-61-5- Joseph Ouellette Canada then Alberta
W4
1919-03-25 | NW 3-62-5- Elihu Thomas Canada then Alberta
W4 O'Connor
1919-05-08 | NE 15-61-5- Legal representatives | Canada then Alberta
W4 of the late Joseph
Napoleon Robitaille
1919-05-19 | NW 22-61-5- | Willie Michaud as Canada then Alberta
W4 representative for the
late Frank Michaud
1919-05-23 | NE 36-61-5- Thomas Collins Canada then Alberta
W4
1920-10-19 | NE 25-61-5- Alphonse A Canada then Alberta
W4 Levasseur
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1920-11-20 NW 28-61-5- Irenee Lefebvre Canada then Alberta
W4
1920-11-22 SW 3-62-5- The Western Trust Canada then Alberta
W4 Company as
Representative of the
Late Halvor
Nomeland
1920-12-16 SW 23-61-5- Anatole Mercier Canada then Alberta
W4
1921-01-14 SW 35-61-5- Albert Baril Canada then Alberta
W4
1921-03-08 SE 4-62-5-W4 | The Western Trust Canada then Alberta
Company as
Representative of the
Late Halvor
Nomeland
1921-07-15 | SE 33-61-5- Philip Hebert Canada then Alberta
W4
1921-08-10 NE 4-62-5-W4 | Christ Lohndorf Canada then Alberta
1921-09-28 SE 21-61-5- Raoul Blanc Canada then Alberta
W4
1921-09-28 | NE 35-61-5- Gustaf Almstrong Canada then Alberta
W4
1921-09-28 | NW 36-61-5- | Ludgar LaBrie Canada then Alberta
W4
1921-10-08 SW 1-62-5- Edward Smart Canada then Alberta
W4
1921-11-08 | SW 19-61-4- | Oliva Joseph Binette | Canada then Alberta
W4
1921-11-15 SW 36-61-5- Alexis Levasseur Canada then Alberta
W4
1921-11-19 NW 15-61-5- | Madeleine Carlsen Canada then Alberta
W4
1921-12-01 | NW 27-61-5- | Joseph Levasseur Canada then Alberta
W4
1921-12-12 SW 2-62-5- Edmour Labrie Canada then Alberta
W4
1922-01-18 | NW 35-61-5- | Melvin Almstrong Canada then Alberta
W4
1922-02-01 SE 3-62-5-W4 | Thomas Albert Canada then Alberta
1922-04-04 | SE 1-62-5-W4 | Victor Almstrong Canada then Alberta
1922-05-10 NW 2-62-5- Octave Ouellette Canada then Alberta
W4
1923-04-16 | NW 21-61-5- | Alphonse Lacombe Canada then Alberta
W4
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1923-07-20 | NW 19-61-4- | Georges Binette Canada then Alberta
W4
1923-09-18 SW 18-61-4- Marie Therese Wiart | Canada then Alberta
w4 for the late Gaston
Jaspar
1923-12-05 NE 28-61-5- Ernest Nadeau Canada then Alberta
W4
1924-07-03 NW 31-61-4- Walter Baker Canada then Alberta
w4
1925-04-18 NE 1-62-5-W4 | John Ezra Duclos Canada then Alberta
1925-11-26 | SE 20-61-5- Hudson's Bay Hudson's Bay Company
W4 Company
1926-02-12 SW 31-61-4- Zenon Beausoleil Canada then Alberta
w4
1926-10-04 SE 24-61-5- Maxime Patrick Canada then Alberta
W4
1926-10-11 | NW 4-62-5- Hudson's Bay Hudson's Bay Company
W4 Company
1926-11-04 | NW 24-61-5- | Alderic DuBerger Canada then Alberta
W4
1926-11-04 | SW 24-61-5- Alderic DuBerger Canada then Alberta
W4
1927-03-29 NE 21-61-5- Maurice Bonnard Canada then Alberta
W4
1927-06-20 SW 33-61-5- Arthur Lacombe Canada then Alberta
W4
1927-09-22 | NE 20-61-5- Henry Julbert Canada then Alberta
W4
1928-02-08 NE 24-61-5- Alexander Patrick Canada then Alberta
W4
1928-08-21 NW 26-61-5- The Soldier Canada then Alberta
w4 Settlement Board of
Canada
1928-08-22 SE 2-62-5-W4 | The Soldier Canada then Alberta
Settlement Board of
Canada
1928-10-15 | NW 27-61-4- | Onesime Landry Canada then Alberta
W4
1934-10-30 NW 33-61-5- | Albert Pruneau Alberta
W4
1936-02-01 NE 1-62-5-W4 | John E Duclos Alberta
1937-11-23 NE 2-62-5-W4 | Ada Annie Robinson | Alberta
1938-10-12 NW 1-62-5- William Chalut Alberta
W4
1939-01-14 | SW 4-62-5- Albert Limoges Alberta
W4
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1939-11-21 SW 6-62-4- Gilberte Marceau Alberta
W4
1939-12-16 | NE 2-62-5-W4 | Ada Annie Robinson | Alberta
1945-04-13 | SE 4-62-5-W4 | Alphose Leduc Alberta
1945-12-08 | NW 29-61-4- | Martin B Shalka Alberta
W4
1945-12-19 | NE 29-61-4- Martin B Shalka Alberta
W4
1951-10-30 | SW 6-62-4- Donat Neveu Alberta
W4
1958-11-14 | SE 14-61-5- Roger Arthur Alberta
W4 Gamache
NW 7-61-4- Unpatented Crown Alberta
W4 Land
NW 11-61-5- | Unpatented Crown Alberta
W4 Land
NE 11-61-5- Unpatented Crown Alberta
W4 Land
NW 12-61-5- | Unpatented Crown Alberta
W4 Land
NE 12-61-5- Unpatented Crown Alberta
W4 Land
NE 16-61-5- Unpatented Crown Alberta
W4 Land
SW 21-61-5- | Unpatented Crown Alberta
W4 Land
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