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a) Claimant

1. The Claimant, HOLLOW WATER FIRST NATION (“Hollow Water” or
“Nation” or “Band”) confirms that it is a First Nation within the meaning of s. 2(a) of
the Specific Claims Tribunal Act, SC 2008, c. 22, by virtue of being a “band” within
the meaning of the Indian Act, RSC 1985, c. I-5.

2. Hollow Water is located on the Hollow Water Reserve No. 10 on the ecast
shore of Lake Winnipeg in the Province of Manitoba and is a signatory to Treaty 5.

b) Conditions Precedent

3. The following conditions precedent as set out in paragraph 16(1)(a) of the
Specific Claims Tribunal Act, have been fulfilled:

16 (1) A First Nation may file a claim with the Tribunal only if the claim has
been previously filed with the Minister and

(a) the Minister has notified the First Nation in writing of his or her decision
not to negotiate the claim, in whole or in part[.]

4. On June 28, 2021, Hollow Water submitted a claim to the Minister alleging
that His Majesty the King in Right of Canada (“Canada” or “Crown”) breached its
legal obligations owed to Hollow Water in 1876 when it failed to offer the Nation
fair, just and equitable reserve and gratuity terms compared to Treaties 3, 4, 6, 7, 8, 9
and 10, and 11, contrary to the Crown’s statutory/constitutional duties, fiduciary
duties, and the Honour of the Crown.

5. On December 22, 2021, the Minister notified Hollow Water that the Claim
would not be assessed under the specific claims process as the Claim’s allegations did
not fit within the scope of the Specific Claims Policy and Process Guide, and as such,
the Claim was not filed with the Minister and would not proceed further under the
specific claims process. No reasoning was provided for this assessment.

¢) Claim Limit

6. For the purposes of this Claim, Hollow Water does not seek compensation in
excess of $150 million.

d) Grounds
7. Hollow Water submits that the Treaty 5 Disparity and Land Quality Claim

falls within the parameters of s. 14 of the Specific Claims Tribunal Act (as further
particularized under section (f) herein) which states:
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14 (1) Subject to sections 15 and 16, a First Nation may file with the Tribunal
a claim based on any of the following grounds, for compensation for its losses
arising from those grounds:

(a) a failure to fulfil a legal obligation of the Crown to provide lands or
other assets under a treaty or another agreement between the First
Nation and the Crown;

(b) a breach of a legal obligation of the Crown under the Indian Act or
any other legislation — pertaining to Indians or lands reserved for
Indians — of Canada or of a colony of Great Britain of which at least
some portion now forms part of Canada; fanée}

(c) a breach of a legal obligation arising from the Crown’s provision or
non-provision of reserve lands, including unilateral undertakings that
give rise to a fiduciary obligation at law, or its administration of
reserve lands, Indian moneys or other assets of the First Nation; {7}

and

(f) fraud by emplovees or agents of the Crown in connection with
the acquisition, leasing or disposition of reserve lands.

8. Hollow Water submits that the Wrongful Alienations of Hecla Island and
Hollow Water Reserve No. 10 Claim falls under s. 14(1)(a).(b).(c).(d) and (e) of the
Act as further particularized under section (f) herein.

e) Allegations of Fact (R. 41(e))
Traditional Territory of Hollow Water First Nation

8:9.  The people of Hollow Water are Anishinaabe (an Algonquian word meaning

original people) and were considered by the Crown to be part of the “Lake Winnipeg
Saulteaux.”

9:10. The core of Hollow Water’s traditional territory includes the three main
Islands in the southern part of Lake Winnipeg, now known as Hecla Island, Black
Island, and Deer Island, and the Hollow Water (Wanipagow) River basin area
opening into the eastern shore of the south basin of Lake Winnipeg.

11. The Anishinaabe name for Hecla Island is Kis-che-min-is, a literal translation
of “Big Island” in English. The Anishinaabe name for Black Island is Kapipikwewik
or Kapikwaywak, meaning “Drumming Point” — which is a location on the northeast
side. Drumming Point is a ceremonial ground to Hollow Water and an old camping
place and burial ground.
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12. Some Canadian officials and explorers confusingly called Big Island “Great
Black Island.” or “Big Black Island”, while Black Island was sometimes confusingly
called “Big Island.” By the early 20" Century, the name Hecla Island was substituted
for the larger island as the common English name today.

16:13. The Lake Winnipeg Anishinaabe including Hollow Water were well
established in this territory by the late 18th century when non-Indigenous fur traders
first established a handful of trading posts in the area.

Applicable Canadian Legislative Framework and Compensation for Claims by
“Indian Tribes” (1867-1872)

H-14. The northwestern boundary of the Dominion of Canada at the time the British
North America Act, 1867 (Constitution Act, 1867)! was proclaimed on 1 July 1867
extended to the height of land of the Lake Superior watershed. The vast region to the
west known to the Crown as Rupert’s Land, was claimed by the HBC under the HBC
Royal Charter of 1670.2

42:15. The Dominion Crown desired Rupert’s Land for strategic purposes, to build a
transcontinental railway to British Columbia, to attract settlers to the western
interior/plains, and to counter American imperialism on the continent. Rupert’s Land
was viewed as crucial for nation-state building goals. The Lake Winnipeg region was
considered a valuable strategic travel hub connecting the vast lands of the northwest.

13:16. Oa12 In December of 1867, the Senate and the House of Commons reported
on resolutions relating to Rupert’s Land and the North-Western Territory and the
Constitution Act, 1867. Those resolutions included the statement that upon
unification, “Indian Tribes” claims “to compensation for lands required for purposes
of settlement, would be considered and settled in conformity with the equitable
principles which have uniformly governed the Crown in its dealings with the
Aborigines.” (“1867 Joint First Government Address™)

17. On 18 May 1869, the Canadian Government further set out, inter alia, “[t]hat
upon the transference of the territories in question to the Canadian Government[,] it
will be our duty to make adequate provision for the protection of the Indian tribes
whose interests and well-being are involved in the transfer[.]” (_“1869 Second
Government Address”).

14:18. On 31 July 1868, the British Parliament passed the Rupert’s Land Act, 1868,
whereby-following the Dominion government’s agreementd to purchase HBC’s rights

! Today known as the The Constitution Act, 1867 (UK), 30 & 31 Vict., c. 3 [Constitution Act, 1867].

2 The Royal Charter for Incorporating the Hudson's Bay Company, A.D. 1670 [“HBC Royal Charter,
16707].

3 An Act for enabling Her Majesty to accept a Surrender upon Terms of the Lands, Privileges, and
Rights of ‘The Governor and Company of Adventurers of England trading into Hudson's Bay, and for
admitting the same into the Dominion of Canada 31-32 Vict., c. 105 (UK). [Rupert’s Land Act, 1868].
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in exchange for £300,000, land around its trading posts, and land within the “Fertile
Belt.” The 228 May—March 1869 Purchase Agreement between the Dominion
Government and the Directors of the HBC set out under Clause 8 that any “Indian”
claims “for lands required for purposes of settlement” would be “disposed of by the
Canadian government”.

45:19. On 23 June 1870, the British government enacted the Rupert’s Land and
North-Western Territory Order (“1870 Rupert’s Land Order”)* which formally
transferred the vast “North West Territories” area, including Rupert’s Land, to the
Dominion of Canada_effective 15 July 1870. The 1867 JoeintFirst Government
Address and 1869 Second Government Address wereas included by the United
Kingdom (UK) as Schedule A and Schedule B to the Order, respectively. The /870
Rupert’s Land Order set out in part that:

[...] It is hereby Ordered and declared by Her Majesty, by and with
the advice of the Privy Council, in pursuance and exercise of the
powers vested in Her Majesty by the said Acts of Parliament, that
from and after the fifteenth day of July, one thousand eight hundred
and seventy, the said North-Western Territory shall be admitted into
and become part of the Dominion of Canada upon the terms and
conditions set forth in the first hereinbefore recited Address, and that
the Parliament of Canada shall from the day aforesaid have full power
and authority to legislate for the future welfare and good government
of the said Territory. And it is further ordered that, without prejudice
to _any obligations arising from the aforesaid approved Report,
Rupert's Land shall from and after the said date be admitted into and
become part of the Dominion of Canada upon the following terms and
conditions, being the terms and conditions still remaining to be
performed of those embodied in the said second address of the
Parliament of Canada, and approved of by Her Majesty as aforesaid:--

14. Any claims of Indians to compensation for lands required for
purposes of settlement shall be disposed of by the Canadian
Government in communication with the Imperial Government; and
the Company shall be relieved of all responsibility in respect of them.

16:20. Section 146 of the Constitution Act, 1867 thereby adopted the 1870 Rupert’s
Land Order and “the addresses expressed” as a term and condition for the union of
Rupert’s Land with the Dominion of Canada_as set out in the Order, including the
Crown’s outstanding undertaking to compensate “Indians—Fribes” equitably—for their
lands required for purposes of settlement.

* Rupert’s Land and North-Western Territory Order (U.K.), 23 June 1870, reprinted in RSC 1985, App.
IT, No. 9 [1870 Rupert’s Land Order].
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1721. Section 146 set out that the /870 Rupert’s Land Order was to have the same
effect as if it had been enacted by the Parliament of the UK of Great Britain and
Ireland.

18:22. The 1870 Rupert’s Land Order, including the 1867 Joint Address (Schedule
A), is today referred to in paragraph 52(2)(b) of Constitution Act, 19825 and included
in the Schedule as Item 3.

1923, In 1872, the Dominion Lands Act® which applied to Manitoba (then the
Postage Stamp Province) and the North West Territories, codified the homesteading
policy adopted by Adams G. Archibald in 1871 for Manitoba based on one quarter-
section parcels of 160 acres (four quarter sections equaling 640 acres). Section 42
exempted provisions respecting agricultural lands, timber lands, or mineral lands
from applying where “Indian title” had not “been extinguished”.

Sawmill on Hecla Island and Granting of Hecla Island to the Icelanders Despite
Hollow Water’s Residence and Known Claim to the Island (1872 — 1897)

20:24. In circa 1872 dedicated efforts were being made by Canada to assess the
value of the natural resources in and around Lake Winnipeg and Lake Manitoba.
Hecla Island, Black Island and Hollow Water River reportedly had valuable timber
and good limestone and rock for building.

24:25. Starting in 1871, sawmills and lumber camps were commercially operational
in the Lake Winnipeg region. Lake Winnipeg was used to send lumber by barge to
Selkirk and then to Winnipeg. Government regulation and inspection of the timber
trade was virtually non-existent during the 1870s, meaning the timber trade
represented a low-cost, get-rich quick scheme.

22.26. Since the summer of 1874, a Mr. Ross of Ross & Co. was reportedly already
operating a sawmill on “Big Island” (i.e. Hecla Island).z

23.27. In the summer of 1874, Dominion Land Surveyor (D.L.S.) Lachlan Kennedy
reported that “Blaek—Big Island” was claimed by about a half dozen families “of
Indians” encamped on “Drumming Point:” (i.e. Black Island). Though not consulted
in the process of the survey, they permitted the survey to continue after Kennedy
provided flour and promised to make their claim known to the government.

24.28. In the summer of 1874, the principal leader of “Big Island in Lake Winnipeg”
t-e—Heelatsland);—Ka-ka-kee-pe-ness, later known as Chief Hardisty of Hollow

5 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11.
6 An Act respecting the Public Lands of the Dominion, SC 1872, ¢. 23, s. 1 [Dominion Lands Act].

7 A newspaper report from September of 1876 indicated that the saw mill owned by Mr. Ross was
located on “Big Island”. See paragraph 33 and FN 8 for why “Big Island” is undoubtedly today’s
Hecla Island.
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Water, paid a visit to the second Lieutenant-Governor of Manitoba and the North
West Territory, Alexander Morris. Morris did not record the meeting discussions.

25.29. On September 28, 1875, on his way back from taking a Treaty 5 Adhesion at
Grand Rapids, Commissioner Morris encountered Thickfoot, “a principal Indian of
the band inhabiting the islands” at Dog Head Point (Wapang) on the mainland south
of Bloodvein River. Morris was told by Thickfoot that the “Island Indians” lived on
“Big Island—{Heelasland}, Black Island, Wapang and the other islands in the
vicinity.” He believed that the “Indians of the various Islands ... would cheerfully
accept the Queen’s benevolence and settle on a reserve.” Thickfoot reported that their
population numbered 128 and had no leader. Thickfoot said he had cattle and would
like to have a place assigned to his people on the main shore, where they could live
by farming and fishing.

26:30. Despite the Island Band residing on Hecla Island and having made their
claims known to the highest levels of the Dominion government, and before a treaty
was made with the Island Band, Order in Council (OIC) 1875-0987 was passed on 8
October 1875 granting a land reserve to Icelandic immigrants encompassing all of
Hecla Island. That summer, the Icelanders had selected the reserve because of the
fertile land and fishing and gaming privileges it would afford them.

27.31. The large tract also included a parcel on the western shore of Lake Winnipeg
embracing townships Nos. 18 to 24 and the small islands lying in between the west
coast and Hecla. In total, the Icelandic settlement was approximately 429,142 acres.
Hecla Island is approximately 267,862 acres.

28.32. On 19 October 1875, John Taylor, federal Icelandic Agent at Fort Garry,
wrote to Morris reporting that the Icelandic settlers numbering 285 were on their way
to their new reserve. Taylor asked for a letter from Morris to the “Indians as
promised.” This letter, if ever provided, has never been located.

29:33. On 5 July 1876, “Ka-ka-kee-pe-ness of Big Island” visited Morris at Fort
Garry for a second time. Ka-ka-kee-pe-ness asked for a reserve on “the Big Island”
where he resided, which Morris refused-togrant told him “could not be granted”. Ka-
ka-kee-pe-ness then asked for a reserve on the east side of Lake Winnipeg at High
Bluff River. Morris asked him to notify his people of the coming treaty that summer.

30.34. In September of 1876, a newspaper reported on the journey of the Treaty
Commissioners “to pay the annuities to the Indians on Lake Winnipeg”, commencing
on 25 July 1876. It was reported that the “Indians” did not want to give up their claim
to “Big Island” (i.e. Hecla Island)® to “white” settlers. Hecla was considered

8 The relevant part of the newspaper report is as follows:

Having received their final instructions the commissioners appointed to pay the annuities to the Indians on
Lake Winnipeg started out their journey on the morning of the 25th of July...

There was some appearance of a storm but it held off, and we continued to enjoy a fair wind and very soon
we sighted Big Island which is probably the best spot on the whole of the lake for timber and agricultural
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“probably the best” location on Lake Winnipeg for timber and agriculture and
contained known mineral deposits, which had led the ‘“natives” to place a
“corresponding value” on it.

31.35. On 31 December 1880, Taylor reported that despite encouraging winter
fishing, the bad weather ruined crops and cattle and many Icelanders planned to leave
the colony. On 7 July 1897, OIC P.C. 1897-2306 approved the cancellation of the
Icelandic Reserve making it available for sale and settlement.

32.36. Today, Hecla Island, Black Island and Deer Island form part of the
Hecla/Grindstone Provincial Park of Manitoba.

Need for Treaty 5 and Crown Instructions for Treaty 5 (1872-1875)

33.37. The Lake Winnipeg Bands knew that the advance of European settlement and
taking up of their traditional lands and homes — even without treaty as the case of the
Icelandic settlement and sawmill demonstrated to Hollow Water — was inevitable.

34.38. Declining hunting grounds was a growing concern for the Lake Winnipeg
Bands in the post-1870 era who had for centuries built an economy and livelihood
based on the trade in furs and goods with the HBC. The deployment of steamboats on
Lake Winnipeg and major tributaries also meant unemployment for these families
who had made a living conveying HBC goods.

35.39. The Lake Winnipeg Band’s main staples of sturgeon and whitefish were also
increasingly under threat by commercial fishing companies and settlers. As feared, by
the 1880s, the Lake Winnipeg Berens River Indian Agency reported that commercial
fishing practices had caused dwindling numbers of sturgeon and whitefish at Indian
reserves all along Lake Winnipeg, including at Hollow Water. The prior independent
Bands were increasingly dependent on the Agency for clothing and provisions.

36:40. Treaty 5 Nations recognized and hoped that a treaty with the Crown would
offer a remedy for their declining economy and in particular saw farming as crucial to
address their poverty, starvation and provide for life necessities in the new era, as
missionaries had been encouraging them to do. The Nations started making urgent

purposes. The island is over 40 miles in length, and has at present a fine saw mill on it owned by Mr. Ross.
The Indians however are not all contented with the idea of giving up Big Island to the white men, and if they
do finally consent it will be with a very bad grace. There is also a good show of minerals on Big Island, all
of which the natives appear to understand and consequently they place a corresponding value on it. We
skirted along the mainland on the west side of the Island, but the steamboat channel is to the eastward as it is
deeper and there is more sea room. We now ran along until we reached what is called the Grassy Narrows,
where the channel between the island and mainland is very narrow and shallow, being covered with
immense fields of reeds, through which we pushed our boat. We then sighted Black or Goose Island to the
eastward of us and to that spot we ran in to camp for the night.

“Grassy Narrows Marsh” today is named after the narrows, a channel between Hecla Island and the
mainland and part of Hecla/Grindstone Provincial Park.
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requests for reserves, agricultural implements, and tools to build permanent homes
starting in the 1871-1874 period.

37.41. As for the Crown, as first advised by Morris on 31 May 1875, the progress of
steam navigation, missions, saw milling enterprises, and discovery of minerals in the
Lake Winnipeg area meant that Treaty 5 should be “made without delay.” Morris also
believed that requests for agricultural implements should be complied with to

encourage the Bands to “enter upon a more civilized mode of life.”

38.42. In 1880, Morris reported that access to the “large and valuable sheet of water”
of Lake Winnipeg, connecting with the Red River and the Nelson River up to Hudson
Bay, and the building of the tramway at Grand Rapids, had also made Treaty 5 an
urgent priority.

39:43. In his Annual Report for the Interior dated 31 January 1876 for the period
ending 30 June 1875, Minister Laird wrote that paramount public reasons for treating
with Lake Winnipeg Bands included: access to Lake Winnipeg and the Saskatchewan
River as key transportation and communication routes; the progress of steam
navigation; access to Crown minerals, timber and land sales and undisturbed access
to the region by settlers/traders; and expectation of immediate agricultural settlement.

40:44. According to Laird, these paramount public reasons made it “essential” that
“Indian Title” be extinguished and necessitated “prompt negotiation with the Indians
on both sides of the Lake Winnipeg.”

4145. Morris, and James McKay, Speaker of Manitoba’s Legislative Council (1870-
1874), and Minister of Agriculture (1875-1878), were appointed as Commissioners
for Treaty 5 on 17 July 1875.

42:46. On 10 August 1875, given the numerous petitions for reserves, Morris was
instructed by Laird to select, in consultation with the Bands, desirable reserves
immediately after the conclusion of treaty or within the year as practicable. Morris
was not instructed on reserve size for Treaty 5.

43:47. Laird did instruct that the annuity and the gratuity be capped at $5.00,
claiming that this was due to the comparatively smaller area of territory proposed to
be ceded; and as the territory was not required for immediate use (contrary to his
Annual Report that “prompt negotiations” were a “necessity” given time sensitive
public goals).

44.48. Treaty 5 territory applied to mainly central Manitoba in 1875/1876 (not
including the 1908/1910 Adhesions covering mainly northern Manitoba) and covered
approximately 100,000 square miles in total. This was already approximately 25%
more land than Treaty 4 (75,290 sq. miles) and nearly double Treaty 3 (55,000 sq.
miles), where the gratuity was $12 per person.
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45.49. While no written instructions appear to exist regarding reserve size, an
undated draft fragment of Treaty 5 located in Morris’ personal papers has the reserve
term “one square mile” per family of five crossed out.

46.50. Based on his previous experience as Commissioner for Treaties 3 and 4,
Morris wrote that a gathering of large number of Chiefs and followers, not previously
in the habit of meeting together, intensified the difficulty of making treaty. Thus, for
Treaty 5, the Commissioners visited each Band or smaller groups of Bands separately
near or at their place of residence, travelling along Lake Winnipeg by steamboat.

47.51. Also, as a result of previous experience, the Crown decided to sever the

acceptance of Treaty 5 (i.e. the surrender of vast territories) from the delineation of
their reserve. As such, identified reserves were not promised in the body of Treaty 5.

Signing of Treaty 5 and the Adhesion by Hollow Water First Nation (1875-1876)

48.52. On 20 September 1875, Morris took Treaty 5 starting with Berens River,
Little Grand Rapids and Poplar River at Berens River. He then travelled to the
northern half of Lake Winnipeg to take treaty at Norway House (September 24) and
Grand Rapids (September 27) at their respective communities.

49.53. The Berens River treaty document included the treaty at Norway House that
Morris had not yet visited. The treaty as signed must have been completed as written
sometime after 24 September 1875. All other Treaty 5 Nations, starting with Grand
Rapids onwards, adhered to the Berens River/Norway House Treaty 5 text.

54. On 11 October 1875, Morris wrote that “a large settlement” would soon develop
on the fertile western shore of Lake Winnipeg — a reference to the “New Iceland”
reserve set aside there for Icelandic immigrants — but Morris was less optimistic
about the eastern shore. He described the latter as “much inferior to the west coast”,
though containing timber and indications of mineral deposits.

55. In 1872, G.C. Rainboth had surveyed the eastern shore of the lake as far north as
Berens River (thus passing by the Hollow Water River, which lay south of that point),
and found, according to the Secretary of State’s assessment of his survey, that the
land was “worthless for farming purposes.”

50:56. In June of 1876, Morris informed Laird that Treaty 5 had yet to be completed,
including taking treaty from the “Island Indians” and the Bands at the Pas. Taking
these Adhesions was assigned to Thomas Howard and J. Lestock Reid, as Morris and
McKay would proceed on to Treaty 6. Morris instructed them to promise no more
than 160 acres per family of five and the $5.00 annuity.

5+57. On 26 July 1876, an Adhesion to Treaty 5 was signed at Dog Head with the
“Big Island” Band (Hollow Water), the “Blood Vein River” Band, the “Dog Head”
Band, and the “Jack[-Fish] Head” Band. The Treaty 5 talks spanned from 3 pm to the
“evening” and included the election of Council.

10
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52.58. Though their joint treaty report admitted that they were in fact distinct Bands,
the Commissioners required that one Chief be elected to represent the group to save
on costs otherwise incurred for a full council for each Band. A Bloodvein member
had the most members present at the time and received the most votes as ‘Chief’, and
Big Island, Doghead and Jack-Fish Head each had one councillor elected.

53.59. Ka-tuk-e-pin-ais refused to treat unless he was recognized as Chief of the
Island Indians as Morris had apparently promised him. The Commissioners rejected
the claim and claimed in turn that all families in his Band, with one or two exceptions
including the Chief himself, had received annuity with the St. Peter’s Band since
1870, and had thus effectively agreed to Treaty 1.

54.60. Treaty 1, signed in 1871, did not cover Hollow Water’s core traditional
territory, hence the need for Treaty 5 in 1875/1876. Treaty 1 also sets out the areas of
future reserves within the text of the treaty as agreed to during the treaty negotiations
by the impacted Bands. During the weeklong negotiations, a significant amount of
time was spent by Treaty 1 Bands in attempting to secure “extensive” reserves based
on known geographical land markers.

55.61. When Ka-tuk-e-pin-ais continued to maintain that his people did not want to
sign unless they were promised “Big Island” for a reserve, the Commissioners
refused this time stating that his people could either take the treaty terms as offered or
return home, though theirhemeone of their Islands had already been granted to the
Icelanders in 1875. At that that point, only “one or two of his people” remained

opposed to the treaty and Ka-tuk-e-pin-ais ultimately signed.

56.62. While the Band’s reserve selection could not be promised in the treaty itself
given the Crown decision to sever the signing of treaty from the identification of the
reserve, the Commissioners indicated to the Bands that they felt sure the Government
would grant their request and give them their reserves as had been discussed.

57.63. As a result of Crown actions, the Island Indians then living on the Lake
Winnipeg Islands were forced to relocate to the mouth of the Hollow Water River on
the east shore of Lake Winnipeg, at which point they became known as the Hollow
Water River Band.

Limited Reports of Treaty 5 & Other Numbered Treaties (1871-1930)

64. There is at least one known first-hand account from a Treaty 5 Nation
recalling what Commissioner Morris had promised them when they had
adhered to the Berens River/Norway House Treaty 5 text on September 27,
1875. As recounted by American anthropologist Frank Russell who obtained the
accounts of Chief Peter Beardy and Joe Atkinson in 1892-1893 at Grand Rapids,
the leaders remembered the “verbal promise” of Commissioner Morris that “all
shall be treated alike.”

11
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65. They also recalled that Morris had promised them that the Crown would
care for them as if they were its children. Russell had described the two leaders
as “half-castes” who “could speak English fluently”.

66. Like with the case of Berens River, a copy of the treaty Grand Rapids
had adhered to was not left with the First Nation who had requested a copy. The
reason given was the steamboat the government treaty party was using was on
borrowed time, and therefore there was no time to leave a copy.

58.67. Further to the Crown’s own official reports — which are very limited on the

substance of the Treaty 5 discussions —Remarkedly;few-official recordsregarding-the

substanece-of the Treaty5-diseusstions-exist. Unlike Treaties 1,3,4-6;-and-8;-there are
few published third-party accounts from journalists shedding additional light on the

discussions (unlike Treaties 1, 3, 4. 6. and 8 for example).

59.68. For Treaty 5, Oone exceptional third-party account regarding the reserve term
comes from the personal diary of Missionary Egerton Ryerson Young, who signed
Treaty 5 at Berens River as a witness. His diary entry dated 9 October 1875, made 18
days after treaty signing, makes mention of 160 acres in relation to his church
property only; and that “a fine reserve, twelve miles square” was “marked out” for
Berens River.

60-69. This corroborated Chief Berens’ account as made to Surveyor O’Hanly in
1877 (Young had moved on to Ontario). The Chief claimed that Morris promised a
reserve of “twelve miles square, to extend twelve miles up the Berens River and six
miles back from the river on either side” (i.e., 144 square miles or 92,160 acres)

reeleaﬂd—swamp The Ch1ef explarned that the treaty was only accepted on th1s
understanding and condition; and claimed that Morris had cheated and deceived
them, taking advantage of their inability to read and write._A copy of the treaty had
not been left with Berens River.

61+.70. On his end, Morris simply reported that the question of the reserve had been a
difficult one, but ultimately “arranged” (during talks that spanned a total of 7 hours),
and only then did Berens River agree to accept his offer.

62.71. Another account regarding the substance of the Treaty 5 negetiations
discussions comes from Commissioner Howard when he met The Pas, Cumberland
and Moose Lake Bands on 5 September 1876 at The Pas. According to Howard, the
Bands asked for the same terms as Treaty 6 (Fort Carlton), which acted
“prejudicially” against his “mission”. He responded that the land of the Plains “would
be of value” to the Queen as “homes” for “white” settlers, while the Pas territory was
“useless to the Queen”. Howard made no mention of Treaty 3 signed in October
of 1873 at Fort Frances, Rainy River.

63.72. In December of 1873, Chief John Constant and others at the Pas had written
Morris wanting to know when “whether the Canadian Government intend to purchase

12
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[their] lands we&ld—b%pweh&sed—the same as the lands of the Manitoba Indians and
those at the Ralny Rlver Grouping Treaties 1, 2 and 3 (Rainy River) together

64-73. Morris’ response in January of 1874 did-net-elarify-the-matter—Heresponded

merelywas that he was “directed to answer” that the Queen’s Government “will
always deal” with “all Indian subjects justly & fairly”.

65.74. Commissioner statements and promises made at Treaties 1 and 4 provide
additional insight regarding how the numbered treaties were promoted by the Crown,
echoing the oral promises Morris had made to The Pas Bands in 1874_and the
Grand Rapids Band in 1875. Morris had served as Treaty Commissioner for
Treaties 3, 4, 5 and 6.

66.75. In_September of 1874, Morris stated to Treaty 4 Nations that the Crown
would deal with them “fairly”” and “justly” and make them “good offers”, and that the
Queen would deal “generously with all her children” only having their “good at
heart”. This echoed the written promise made to the Pas Bands in January of
1874 i.e. that “all Indian subjects” would be dealt with “justly and fairly” under
treaties with the Crown.

67-76. He further stated to Treaty 4 Nations that the “Queen acts in daylight” and
had “nothing to hide, nothing to conceal”, and that they should “trust” his “words”
that “come from the heart of one that loves the Indian people”.

68.77. Morris also rejected Treaty 4 requests for eertainbetter terms_than Treaty 3 by
1nv0k1ng thea pr1nc1p1e of non- d1scr1m1natory treatment, claiming that—”Pre&t—y%

Na!&eﬂs—aﬁd it “would not be rlght” to give “three times as much” as he gave them,

and that he can give “no more than we gave them.”

69-78. Similarly, Commissioner Archibald stated to Treaty 1 Nations that “in laying
aside these reserves, and in everything else that the Queen shall do for” them, the
Queen could not do “more than she has done for her red children in the East” as “that
would be unjust for them.” Conversely, the Queen would “not do less” for Treaty 1
Nations, because they “are all her children alike, and she must treat [them] all alike.”

79. Immediately prior to above statement, Archibald stated that their “Great Mother
will lay aside ... ‘Lots’ of land to be used by” them and their “children forever”, and
that they would be “large enough ... to give a farm to each family, where farms shall
be required”; that “they will enable” them “to earn a living should the chase fail” and
should they “choose” to earn a “living by tilling.” And that they “must not expect to
have included in [the] reserve more hay grounds than will be reasonably sufficient for
[this] purpose in case [they] adopt the habits of farmers.”
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70.80. In response to Chief Henry Prince’s statement that he trusted the Queen
Mother would treat them “as she has treated her children in the East”, Archibald also
claimed that the offered Treaty 1 terms were better terms than those offered to Treaty
3 (1873; not yet signed), the Robinson-Superior Treaty (1850), and Minnesota region.
In most cases, much larger reserves had been included under these treaties which
were not tied to the homesteading policy of Canada or the United States.

81. The Stone Fort Treaty (No.l) and the Manitoba Post Treaty (No. 2) were
signed on 3 August 1871 and 22 August 1871 respectively. Treaty 2 Nations, aware
of Treaty 1 terms, expected to receive the same terms at a minimum. Archibald, the
first Lieutenant-Governor of Manitoba and the North-West Territories and architect

of the homesteading policy, was Commissioner for both treaties.

82. In 1875, Commissioners Morris (or Provencher) obtained Treaty 1 and 2
First Nations’ agreement to the increased annuity amount (from $3.00 to $5.00)
in_exchange for accepting Canada’s 1871 Memorandum of Qutside Promises
dated 27 April 1875, the First Addendum to Treaties 1 and 2.

83. The exception was Chief Yellow Quill’s people under Treaty 1, who did
not agree to the Memorandum until the summer of 1876. Commissioner Morris
had initially sought their agreement in the summer of 1875. At one of these
encounters, or both, a member present (Wakeymatiweeamametahgoos) recalled
in 1885 that Alexander Morris had promised them that “every Indian gets well
treated by her Majesty” and that “all would be treated equally.”

Z1+——This echoes what the leaders of Grand Rapids recalled Morris having
orally promised them in negotiating Treaty 5 in September of 1875 i.e., that “all
shall be treated alike”.

72.84. Treaties 1, 2 and 5 cover a majority of present-day Manitoba and are the only
numbered treaties that contained the one quarter reserve term (160 acres per family of
five) versus one square mile (640 acres per family of five); and the lesser initial
gratuity ($5.00, rather than $12.00, excepting Treaties 1, 2 ($3) and Treaty 9 ($8)).

73.85. On 16 August 1876, Morris told Treaty 6 Nations at Fort Carlton that the goal
of the Crown in entering the treaty was to ensure that they hadve as much or more
land than they needed. Seven days later, Treaty 6 was signed on 23 August 1876, just
under one month after Hollow Water had adhered to Treaty 5 (26 July 1876).

74.86. In contrast to Treaty 5 and its Adhesions, the Treaty 6 Council Meeting at
Fort Carlton was attended by a large number of Saulteaux and Cree Chiefs and their
followers from a wide geographical area. This large-scale gathering was not what
Morris had earlier recommended and had followed in the case of Treaty 5.

75.87. Treaty 6 was then signed by a second large gathering at Fort Pitt on 5

September 1876, where Morris offered the same terms, the latter being aware of the
terms as offered at Fort Carlton and expecting the same at a minimum. As with
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Treaties 3 (1873) and 4 (1874), Morris offered one square mile (640 acres) per family
of five and a present of $12 per person.

76-88. On 27 March 1877, Morris wrote to the Minister of the Interior noting that the
“provisions of Treaty No. 5 are far less onerous than any of the other Treaties because
the circumstances are different.”

77.89. In 1880, Morris wrote that Treaty 3 “was one of great importance, as it not
only tranquilized the large Indian population affected by it, but eventually shaped the
terms of all the treaties, four, five, six and seven - who speedily became apprised of
the concessions which had been granted to the Ojibbeway nation.”

78.90. Treaty 5 is the evident outlier, however, considering the substantially smaller
reserve and gratuity provisions.; as—-Minister Laird noted_-on 31 January 1876, the
“material difference” in relation to the two terms as compared to Treaties 3 and 4,
which were otherwise “almost identical”:

The terms of the treaty are almost identical with those of Treaties Nos. 3 and
4 recently concluded with other bands in the Territories; the only material
difference being in the smaller quantity of land granted to each family as a
Reserve, and in the reduced sums paid as a gratuity; the quantity of land
allowed under Treaty No. 5 being 160 or in some cases [sic] only 100 acres
to a family of 5 persons.,[9] whereas the quantity of land allowed under
Treaties Nos. 3 and 4 was 640 acres to a family of five; and the amount paid
each Indian as a gratuity under this treaty being $5.00 instead of $12.00.

7991. Treaties 8 (324,900 sq. miles), 9 (128,000 sq. miles), and 10 (84,000 sq.
miles) covering northern British Columbia, parts of the Northwest Territories,
northern Alberta, northern Saskatchewan, and northern Ontario were signed between
1899 to 1929/1930. As with Treaties 3, 4, 6, and 7, all included one square mile per

family of five with an initial gratuity of $12.00 per person, excepting Treaty 9 ($8).

92. Treaty 8 and Treaty 10 were offered reserves or “land in severalty” for
families or individuals who wanted to live off the community reserve because they
did not live as communally as those on the plains. Reserves were sized in proportion
to one square mile per family of five. Individuals or families who preferred to live
apart were granted 160 acres per person.

93. Treaty 11 (more than 950,000 km? of present-day Yukon, Northwest
Territories and Nunavut) promised one square mile per family of five, with
more or less land depending on the size of the family. The gratuity was also
$12.00 per person.

? This was only the case for Norway House, who wanted to move to Fisher River on the west side of
Lake Winnipeg where there was an area more suitable for agriculture.
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Later Treaty 5 Adhesions (1907 — 1910)

86:94. From 1907 until 1910, the Crown obtained further Adhesions to Treaty 5
covering present-day northern Manitoba, reverting again to the smaller reserve
entitlement and lesser initial gratuity - even following the signing of Treaty 10 from
1906 to 1907 covering mainly northern Saskatchewan. As with Treaty 10, Canada
was initially reluctant to treat with the Treaty 5 northerners as the land was
considered unsuitable for agriculture.

8+95. Originally, Canada was planning to have these Bands adhere to Treaty 10-as-t
had-been-specificallystructured-for nen-agrieultural-land. Instead, it was decided that
Adhesions to Treaty 5 would be more beneficial for the government when officials
realized that Treaty 10 provided for the larger present and reserve terms.

82:96. On 12 May 1908, Reverend John Semmens was appointed as Commissioner
to take Adhesions to Treaty 5 and to Treaty 10, in addition to his duties as Inspector
of Indian Agencies among others. He also acted as translator.

83.97. As with prior Commissioners for the Treaty 5 Adhesions, Semmens was
instructed not to deviate from the upper limits of Treaty 5 terms. By 1910, the last of
the Treaty 5 Adhesions were carried out.

Surveying Instructions; and Setting Aside of and Addition to the Hollow Water
Reserve (1875-1886-1930)

98. In a letter dated 6 January 1875 from Molyneux St. John, Indian Agent and
Assistant Commissioner to Treaties 1 and 2, to the Dominion Lands Office (sent at
the request of Indian Commissioner Simpson), St. John stated that “[t]hese
reservations should be surveyed with due allowance for rock or marsh so that the
proper quantity of Land should be good land.”

99. On 18 June 1877, Surveyor General J.S. Dennis wrote to Dominion Land
Surveyor (“DLS”) J.P.L. O’Hanly and instructed him to survey Indian Reserves in
the Treaty 5 area. This instruction letter was not located in the archives. O’Hanly’s
report dated 4 February 1878 indicated that he had received Dennis’s instructions and
had made immediate arrangements to proceed with the surveys. On his first
surveying trip for Treaty 5 in 1877, O’Hanly would survey Berens River, Poplar
River, Black River and Dog Head.

84-:100. On 31 December 1877, the Surveyor-General instructed_other certain surveys
to be made of Indian Reserves in the Treaty 5 area. Hollow Water was not listed.

85:101. In 1877, the Dog Head Indian Reserve No. 11 was surveyed for the Dog Head

Band and comprised 1,357 acres. According to the surveyor, there was a shortfall of
19 acres based on population.
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86:102. In 1880, Hollow Water requested that their reserve be surveyed immediately
as lumbermen were cutting timber in its vicinity. In 1881, the Band again asked for
the reserve to be surveyed as lumber dealers were trespassing on their reserve.

87:103. On 3 October 1884, Hollow Water Reserve No. 10 was surveyed as 3,574
acres. D.L.S. Thomas D. Green reported that he had surveyed a third-class reserve
mostly net-unsuitable for agriculture, and that the heavy timber had been cut by Dick
& co., who had operated a sawmill at the mouth of Hollow Water River until the
previous autumn. The reserve was confirmed by OIC on 14 October 1916.

88.104. In 1884, the Loon Straits Indian Reserve No. 11 A was surveyed as 1,135
acres. It had been provided in exchange for the Dog Head reserve (1,357) which had
been abandoned as rocky and unsuitable for farming.

89:105. The shortfall relating to this reserve was now at 242 acres, which is 256 acres
when rounding up for 8 members. Hollow Water’s share would have been
approximately 100.70 acres.

90:106. In 1918, the Loon Straights reserve was surrendered by Hollow Water, Blood
Vein, and Jack Head River Band with three portions of land to be added to the Band’s
respective reserves in proportion to each Band’s membership population.

9+:107. In 1926, an additional 446.10 acres of land was surveyed and added to the
Hollow Water Reserve No. 10 based on their 1922 population. The reserve now
comprised 4,020.10 acres of land as confirmed by OIC P.C. 918 in 1930.

92:108. In July of 1928, Henry J. Bury re-surveyed Hollow Water Reserve No. 10 as
3,574 acres (not including the addition confirmed in 1930). Approximately 2,000
acres was indicated as good land, including 700 acres of “agricultural land”, while

marsh (700 acres), rock (500 acres), and swamp (300 acres) made up the balance
(1,500 acres).

f) The Basis in Law on Which the Crown is said to have failed to meet or
otherwise breached a lawful obligation:

Treaty 5 Disparity and Land Quality Claim

94:109. The_Crown’s decision to offer one quarter the land acreage to Treaty 5
Nations as was just offered to Treaty 3 (October 1873) and Treaty 4 (September
1874) Nations was made by Canada knowing that reserves for farming was a main
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concern for Treaty 5 Nations, and that the Winnipeg Lake region was unsuitable for
farming and included a significant amount of muskeg/swamp.

95.110. Fhis—The purpose of the reserves to be set aside was_ nonetheless
acknowledged in the written Treaty 5 opening text itself, which undertook to “lay
aside reserves for farming lands” and provide agricultural implements to every family
who desired to farm. Treaty 5 alsoand provided for a unique clause under the Berens
River text for a reasonable addition being made given-the-presenee-effor swamp land.

96:111. While the surveyors Green exercised thei-his apparent discretion to add some
additional land above and beyond the strict 160 acres per family of five term to
account for swamp, as was done with for Hollow Water’s Reserve (approximately
886 acres added based on 84 people listed on the 1884 treaty paylist), it still
contained only 2,000 acres of good land - enough for 62.5 persons per 32 acres. Or by
contrast, enough for 15.60 persons per 128 acres (640 acres per family of five).

97:112. There is no legitimate reason given by Minister Laird or Commissioner
Morris as to why Treaty 5 needed to be offered one quarter less land and less than
half the gratuity as offered to the other numbered Treaties signed immediately before
and after Treaty 5.

98.113. The timing of the signings of Treaties 3, 4, 6, 7, 8, 9,-and-10,_and 11 spanning
from 1873-1930, and their varying sizes and differing territories covered, affirm the
arbitrariness of Treaty 5’s reserve and gratuity terms by comparison.

114.  With the knowledge of prior protracted and difficult treaty negotiations, the
Crown deliberately sought ways to obtain assent to Treaty 5 more readily, including,
as mentioned, by separating out the selection of reserve land from treaty signing, and
by negotiating in smaller groups rather in a public assembly better representing the
vast territory being surrendered in the treaty.

99.115. Commissioner Morris also verbally promised treaty parity, assuring
Treaty 5 Nations such as Grand Rapids that Queen Victoria treated all her
Indian subjects alike; and that she had their interests at heart like a mother to
her children.

160:116. The tactics_and oral promises pledged worked as intended, as Treaty 5
was signed in record speed, taking a day, half of day or even less than half a day. The
time often included time spent on the election of Council, as in the case of Hollow
Water (which had been contentious).

10+:117. Though the adequacy of the explanation of the terms can never be known for
certain given the paucity of Crown_reporting on the substance of the discussions and
mndependentreeords, the speed with which Treaty 5 and its Adhesions were signed
challenges the notion that the_inferior reserve and gratuity terms were adequately
explained and understood.
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102:118. The vast majority of Treaty 5 Nations’ people did not speak, write, or read
English, were not familiar with western concepts such as acres, nor had any point of
reference for the size of one homesteading lot on the ground. They had no
independent advisors nor previous experience negotiating with the Crown.

103-119. The speed of the discussions also suggests that the Bands placed a great deal
of trust in the Commissioners to present them with equal, fair and just terms on that

day:rand—meebwmﬂd—ha#&beake*ph&ﬂ%teldﬂs—nmeh—eas—aﬂ—eﬁ%%&ty

Indeed, the Crown’s stated promise to equal treatment under Treatv 5 would
negate the need to bargain for better terms or to question the trust they reposed
in the Crown (at the Crown’s own insistence).

406:120. In summary, the available facts suggest that Canada was intent all along on
securing Treaty 5 as expeditiously as possible and to the inferior reserve and gratuity
terms above all else, seeking to either-both keep the Nations in the dark regarding the
superior terms of Treaties 3, 4 and 6, er-and mislead, if not outright lie, when made
aware of superior treaties by sources not originating with the Crown.

167:121. Available facts suggest that the Crown exercised complete control over what
Treaty 5 terms would be offered (and no Commissioner deviated by offering superior
terms); and sought to limit the extent of and quality of material information otherwise
available to Treaty 5 Nations to judge the offered terms against.

108:122. It is also known that Hollow Water had asked for Heela-"the Big Island” as a
reserve—(267862—aeres), which was denied. In addition, Hollow Water was
unequivocally told by the Commissioners that they could either accept the treaty
terms as offered then and there, or else go home. If they refused, they would be left
treaty-less, reserve-less, homeless, in_abject poverty, and defenseless to the
continued advance of settlement in their territory.

169:123. Hollow Water was powerless and made powerless_by the Crown to
revisechallenge the Crown’s efferwritten version of Treaty 5; and had no reason
to question the fairness or sameness of the terms, given the oral treaty promises

and undertakings made by the Crown. H-they refusedthey—would-belefttreaty-
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H#6:124. Given all of the above, it is asserted that the treaty ‘negotiations’ with
Hollow Water cannot be characterized as open and transparent ‘negotiations’ between
autonomous actors__and that rather, the reserve and gratuity terms were
unilaterally imposed on Hollow Water. Instead;-Hollow Water was vulnerable to
and depended entirely on the Crown to present fair, just, and equitable terms_as

promised;-or-even-any-treaty-terms-at-all.

125. It is also asserted that the Oral Treaty 5 promise and agreement to alike
or _equal terms (hereinafter, the “Oral Treaty 5 Promise/Agreement”) and
Unilateral Undertakings to parity and just and fair terms (hereinafter,
“Unilateral Undertakings made”) was pledged by Morris to conceal the far
superior reserve and gratuity terms of Treaty 3 and 4 from Treaty 5 Nations,
while at the same time leading them to believe they were in fact being treated the
same, amounting to dishonourable implementation of Treaty 5 as understood
and agreed to by the First Nation signatories.

126.  The significant reserve land disparity issue was then compounded by the
quality of land included in Hollow Water’s reserve as surveyed by Green in 1884.
According to the survey of Bury from 1928, only 700 acres set aside was agricultural
land, which is under one quarter of the reserve (20%). This would be sufficient for
approximately 21 persons to engage in agriculture based on 32 acres per person,
which is one quarter of Hollow Water membership in 1884.

+H1127. Hollow Water thus asserts that Canada breached its legal obligations owed to
Hollow Water contrary to the Oral Treaty 5 Promise/Agreement, Unilateral
Undertakings made, the /870 Rupert’s Land Order/s.146 of the Constitution Act,
1867, its—dutytonegotiatein—goodfaith; the Honour of the Crown, and fiduciary
duties owed at law when the Crownit made ‘take it or leave it’ offers of one quarter
less reserve land and less than half the gratuity compared to what was offered to
Treaties 3, 4, 6, 7, 8, 9, and 10,_and 11, all the while leading Treaty 5 Nations to
believe they were receiving equal and fair treaty terms as compared to other
Treaty Nations.

H2:128. More particularly, Canada breached its legal obligations contrary to
paragraphs 14(1)(a), (b), and-(c)_and (f) of the SCTA by:

a. failing to implement the intent and true understanding of the Oral Treaty
5 Promlse/Agreement and Unllateral Undertaklngs made fe}lew—t-he

between—&&mbered—ﬁeaﬁ#aﬁeﬁs— whlle lnstead in e£femg— ettlng out

under the written terms of Treaty 5 vastly inferior take it or leave it reserve
and gratuity terms to Hollow Water compared to Treaties 3, 4, 6, 7, 8, 9 and,
10_and 11, in breach of the Oral Treaty 5 Promise/Agreement, Unilateral

Undertakings made by the Crown, -the 1870 Rupert’s Land-Order/s-146-of
the-ConstitutionAet; 186 7and the Honour of the Crown;
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a-b.Further to the above, failing to implement the Crown’s codified law that
compensation “shall be” provided for “Indian” lands required for the
purposes of settlement in accordance with the 1870 Rupert’s Land
Order/s.146 of the Constitution Act, 1867, which required, in the historical
context of this legislation, that fair, equitable, and reasonable
compensation be provided to Treaty 5 Bands relative to Treaties 3-4, and
6-11; and that all Indian subjects’ interests be protected by the Federal
Crown, whenever the Crown undertook to enter into treaty;

c. failing to_implement the Oral Treaty 5 Promise/Agreement and Unilateral

Undertakings made in good faith, demonstrate loyalty, ordinary prudence,
even-handiness, provide full disclosure, and avoid sharp dealing, while taking
full advantage of the Nation’s vulnerability, destituteness, isolation and
dependence on the Crown to make it_equal, good_and fair offers_in writing
as orally promised by the Crown and understood and accepted by the
First Nation, in breach of the Oral Treaty 5 Promise/Agreement and
Unilateral Undertakings made by the Crown, the /870 Rupert’s Land

Order/s.146 of the Constitution Act, 1867, and basic fiduciary obligations
owed at law;

abnegating Hollow Water’s free and informed decision-making power
regarding the surrender of its significant cognizable legal interests in its lands
to the Crown, while at the same time promising parity, and fair and just
terms upon which Hollow Water detrimentally relied, and thereby making
it unsafe to rely on Hollow Water’s supposed consent to the_written reserve
and gratuity terms, in breach of the Oral Treaty 5 Promise/Agreement and
Unilateral Undertakings made, the /870 Rupert’s Land Order/s.146 of the
Constitution Act, 1867, and the Crown’s fiduciary obligations owed at law;
e

e. failing to withhold consent to the reserve and gratuity terms in exchange for
the surrender of Hollow Water’s territory which the Crown had already
granted to settlers and declared valuable, leveraging the Crown’s considerable
unequal bargaining power to offer unconscionable take it or leave it inferior
reserve and gratuity terms that it knew were foolish, improvident and
exploitative_relative to Treaties 3-4, and 6-11, while at the same time
promising parity, and fair and just terms, in breach of the Oral Treaty 5
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Promise/Agreement, Unilateral Undertakings made by the Crown, the
1870 Rupert’s Land Order/s.146 of the Constitution Act, 1867, and its
fiduciary obligations owed at law; sand

f. failing to implement the intent and purpose of Treaty 5 to enable Hollow
Water to develop an economy based on farming and provide sufficient
farming land to do so, for every family who desired to do so, by setting aside
in 1884 only 2,000 acres of good land, including only 700 acres of
agricultural land, contrary to Treaty 5, the Honour of the Crown, and Crown
representations and Unilateral Undertakings made to this effect given, inter
alia:

1. the Treaty 5 written promise “to lay aside reserves for farming lands”;

1.  the Treaty 5 written promise to provide a certain list of agricultural
“articles ... for every family actually cultivating the soil”’; and

1i.  contextual evidence further establishing the asserted purpose and
intent of Treaty 5, including, inter alia:

1. 160 acres was based on the Crown’s stated ideal size for a
homesteading lot which it believed was sufficient for a settler
family to farm,

2. Commissioner Archibald’s promise to Treaty 1 First Nations
that Indian reserves of 160 acres per family of five would be
sufficient to farm for each family that wished to farm,

3. Treaty 5 First Nation petitions were tied to the desire to have
reserves to farm, build on and gain access to implements to do
so, and

4. the Crown had adopted a policy of “civilizing” the “Indians”
based on promoting the virtues of farming and a sedentary
lifestyle, tied to the Crown’s desire to open vast First
Nation lands to settlement,

2. Further to 1283(f), failing to implement the purpose and intent of Treaty 5 in
providing one quarter the land provided to other numbered Treaty Nations,
and in a region with known limited farming potential, where more land would
have increased the ability and likelihood that sufficient farming lands were in
fact set aside for Hollow Water, in breach of purpose and intent of Treaty
5, the Oral Treaty 5 Promise/Agreement, Unilateral Undertakings made,
the 1870 Rupert’s Land Order/s.146 of the Constitution Act, 1867, the
Honour of the Crown, and its fiduciary obligations owed at law;
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h. Further to 128%(f) and (g), if it was not possible to set aside sufficient farming
lands for each family in the area of Hollow Water, and/or was not expected on
part of the Crown that this would in fact be achievable, particularly following
the granting of Hecla Island and the western shore of Lake Winnipeg to the
Icelanders, then the Crown falsely represented Treaty 5 on terms that were not
implementable, automatically self-defeating, and compromised in represented
value;

a. all while providing one quarter the land provided to other
numbered Treaty Nations, as was done for other non-
agricultural areas (eg: Treatyies 3, and 10 and 11). which
would have better enabled Hollow Water to-better pursue an
on-reserve economy based on more suitable pursuits (lumber,
mining, hunting/ fishing/ trapping, rice harvesting, etc.), in
breach of the Oral Treaty 5 Promise/Agreement, Unilateral
Undertakings made, /870 Rupert’s Land Order/s.146 of the
Constitution Act, 1867, the-duty-—to-negetiatein—good-faith,
the Honour of the Crown, and its-fiduciary obligations owed at
law.

Wrongful Alienations of Hecla Island & Hollow Water Reserve No. 10

H3-129. Canada further breached its legal obligations owed to Hollow Water contrary
to paragraph 14(1)(b) of the SCTA as follows:

a. breach of section 42 of Dominion Lands Act, 1874 and the 1870 Rupert’s
Land Order/s.146 of the Constitution Act, 1867 in allowing timber operations

to operate on Hecla Island starting in 1874, prior to treating with Hollow
Water in 1876; and

b. breach of section 42 of Dominion Lands Act, 1874 and the 1870 Rupert’s
Land Order/s. 146 of the Constitution Act, 1867 with the issuance of OIC
1875-0987 on 8 October 1875, granting all of Hecla Island as a land reserve to
Icelandic immigrants, prior to treating with Hollow Water in 1876.

H4:130. Canada further breached its legal obligations owed to Hollow Water contrary
to paragraphs 14(1)(a), and (c), (d) and (e) of the SCTA in taking approximately 8
years to survey Hollow Water Reserve No. 10 following Treaty signing as follows:

a. breach of Hollow Water’s Adhesion text which sets out that such “reserves”
are_“to be selected for said Indians by a Dominion Land Surveyor ... as soon
as practicable”breach—of Crown—instruetions, contrary to the Treaty, both as
explicitly written and implied, the Honour of the Crown, and fiduciary
obligations owed at law to set aside Hollow Water’s reserve in an expeditious
timely fashion, leading to loss of timely use of the reserve as promised,

including to heavy timber revenues by1877feHowing the-signing-of treaty-in

23



SCT File No.: SCT- 4001 - 22

b. breach of Treaty 5, the Honour of the Crown, and fiduciary duties obligations
owed at law in failing to make Hollow Water whole for its loss of timely use
of the reserve, including to known heavy timber losses, following the survey
of the delayed survey of the Reserve.

g) Relief Sought

H5-131. Hollow Water seeks the following relief:

Treaty 5 Disparity Claim_and Land Quality Claim

132. Had Treaty 5 contained the one square mile per family of five term, and
factoring in the Dog Head/Loon Straits surveying shortfalls, the Hollow Water
reserve would have comprised an additional 10,722 acres in 1884 and an additional
1,741.10 acres in 1926, for a total shortfall of 12,463.10 acres (not factoring in the
land quality issue). As such, Hollow Water seeks:

a. Equitable compensation for the loss of use of, and current unimproved market
value of, approximately 10,722 acres of shortfall land (the “1884 Shortfall
Lands”), with additional equitable compensation to account for poor land

quality;

b. Equitable compensation for the loss of use of, and current unimproved market
value of, approximately 1,741.10 acres of shortfall land (the “1926 Shortfall
Lands”), with additional equitable compensation to account for poor land

quality;

c. Equitable compensation for the shortfall of $7.00 one-time initial gratuity
since 1876 (the “1876 Gratuity Shortfall”);

Wrongful Alienations of Hecla Island & Hollow Water Reserve No. 10

d. Equitable compensation for the use of Hecla Island for timber operations from
1874 until 26 July 1876, and thereafter to be calculated in accordance with the
Treaty 5 Disparity losses as may be applicable;

e. Equitable compensation for other losses of use of Hecla Island from 8 October

1875 until 26 July 1876, and thereafter to be calculated in accordance with the
Treaty 5 Disparity losses as may be applicable;
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f. Equitable compensation for the loss of the timely use of Hollow Water
Reserve No. 10, including but not limited to-fer timber losses eperations-from
1877 until circa November 30, 1883;

Other Relief

g. Equitable interest calculated from the date of the breaches to the date of
judgment;

h. An award of solicitor-client costs pursuant to the Specific Claims Tribunal
Rules of Practice and Procedure, SOR/2011-119, section 110(2) in relation to
the Claim and this proceeding; and

1. Such other relief as this Honourable Tribunal deems just.
Dated this 17th day of January 2023 (and as amended 13 July 2023; and re-amended

31 May 2024) in the Rural Municipality of Headingley, in Swan Lake Indian Reserve
No. 8A, in the Province of Manitoba.
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